


 

 

 

 



3  Comments are available at  Fed. Trade  Comm’n., Sunday  Riley  Modern Skincare, LLC;  Analysis To A id Public  Comment,  
  

 
      

  
   
    

  
    

        
 

      
    

  
   

   
  

  
    

   
    

 

Docket ID FTC-2019-0086 (Oct. 25, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0001 [Hereinafter 
Sunday Riley AAPC]. 
4 See Audrey Cooper, Comment No. 06 on Sunday Riley AAPC, FTC File No. 1923008 (Oct. 29, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0006; Ivy M., Comment No. 08 on Sunday Riley AAPC, FTC File 
No. 1923008 (Oct. 29, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0008; Anonymous Consumer, 
Comment No. 10 on Sunday Riley AAPC, FTC File No. 1923008 (Oct. 30, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0010; Nupur Patel, Comment No. 21 on Sunday Riley AAPC, FTC 
File No. 1923008 (Nov. 1, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0021; Anonymous Consumer, 
Comment No. 22 on Sunday Riley AAPC, FTC File No. 1923008 (Nov 4, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0022. 
5 See Jeffrey Heft, Comment No. 03 on Sunday Riley AAPC, FTC File No. 1923008 (Oct. 28, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0003; Anonymous Consumer, Comment No. 04 on Sunday Riley 
AAPC, FTC File No. 1923008 (Oct. 28, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0004; Terri 
Morgenson, Comment No. 5 on Sunday Riley AAPC, FTC File No. 1923008 (Oct. 28, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0005; Anonymous Consumer, Comment No. 10 on Sunday Riley 
AAPC, FTC File No. 1923008 (Oct. 30, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0010; Anonymous 
Consumer, Comment No. 11 on Sunday Riley AAPC, FTC File No. 1923008 (Oct. 30, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0011; Kristina, Comment No. 16 on Sunday Riley AAPC, FTC File 
No. 1923008 (Oct. 30, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0016; Linda Pan, Comment No. 20 on 
Sunday Riley AAPC, FTC File No. 1923008 (Nov. 1, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0020; 

 

 

 

 

                                                           

materially  and measurably  increase sales. When a newly launched product  attracts a slew of  
positive reviews, this can lead to a herd effect that  generates massive revenue, because these 
reviews may  affect how  e-commerce platform algorithms prioritize listings. Given these effects,  
the Commission was in a strong position to estimate ill-gotten gains. But rather than relying on 
evidence and analysis, Chairman Simons, Commissioner Phillips, and Commissioner Wilson  
relied  on a less rigorous  



Victoria Burns, Comment No.  28 on Sunday Riley  AAPC, FTC File No. 1923008 (Nov. 18,  2019),  
  

  
  

   
    

   
  

 
 

  
   

    
       

   
   

    
 

     
   

      
      

        
   

   
    

  
 

https://www.regulations.gov/document?D=FTC-2019-0086-0028; Anonymous Consumer, Comment No. 32 on Sunday Riley 
AAPC, FTC File No. 1923008 (Nov. 18, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0032; Anonymous 
Consumer, Comment No. 42 on Sunday Riley AAPC, FTC File No. 1923008 (Nov. 25, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0086-0042; Sophia Brunetti, Comment No. 45 on Sunday Riley AAPC, 
FTC File No. 1923008 (Nov. 27, 2019), https://www.regulations.gov/document?D=FTC-2019-0086-0045. 
6 Consumer Reports added that “[a]llowing companies to engage in and profit from egregious behaviors with merely a prospect 
of penalties if caught a second time and some limited recordkeeping responsibilities will hardly strike fear in the heart of 
potential fraudsters. Given the Commission’s limited staff and capacity to police an $18 trillion economy, unscrupulous actors 
know there is a relatively low chance of getting caught by the FTC. Those that do shouldn’t get what amounts to a “Get Out of 
Jail Free” card for their first offense.” See Maureen Mahoney on Behalf of Consumer Reports, Comment No. 46 on Sunday Riley 

calculating restitution is the total revenue of the enterprise. See, e.g., FTC v. Kuykendall, 371 F.3d 745, 764 (10th Cir. 2004) 
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11 See Compl. ¶ 8, In re Legacy Learning Sys. Inc., Docket No. C-4323 (2011), 
https://www.ftc.gov/sites/default/files/documents/cases/2011/06/110610legacylearningcmpt.pdf. Importantly, Legacy Learning 
Systems required its affil



 

 

 

 

                                                           

consequences  from other regulators, but that should not justify  a no-consequences  settlement by  
this  regulator.17   
 
Ultimately, even  if there were  concern that seeking full redress  is excessive, is the logical  
conclusion to then ask for zero? As I noted when this matter was proposed for public comment, 
there is extensive literature on the impact of  fake reviews,18 and the Commission has authority to 
compel production of  granular sales data  from both Sunday Riley and Sephora  if necessary.  I am  
confident we  could have developed a reasonable estimate of harm and ill-gotten gains, as  we did  
in 2011, rather than  presuming  fake reviews are harmless or applying a different legal standard  
because  Sunday Riley’s  conduct doesn’t  resemble  that of  other FTC defendants.  
 
If  Commissioners believe that moving the  agency toward a more lenient approach against fake  
reviews is in the public interest, they should state  as much. Alternatively, they  could 
acknowledge that this settlement was mistaken  and  commit that they will change course. But  
claiming it was unrealistic to go beyond a no-money, no-fault  order  is not credible, and it will 
undermine us  in future cases.19  

Ending  No-Consequences  Settlements  

As detailed in the comments  in the official public docket and in my initial statement, the  
majority’s  approach does not bode well for honest  businesses looking to compete online. Sunday  
Riley’s  alleged  conduct  was illegal, indefensible, and wrong – but it was also understandable. As  
explained by one leading e-commerce  consultant, “Incentives  are incredibly  high for brands to 
create fake reviews or incentivize reviews,” and  many brands feel, “If  I don’t do this, then I’m  
not staying level with my competition,  I’m literally  





28  See  15 U.S.C. § 57a.  
29  

https://www.ftc.gov/news-events/press-releases/2020/06/ftc-issues-staff-report-on-made-in-usa-workshop
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