
December 30, 2010 

,4., COMPASSION 
~ OVER KILLING 

Division of Dockets Management 
Federal Trade Commission 
600 Pennsylvania Ave. NW 
Washington, DC 20580 

Re: Petition to Change Egg Labeling Requirements 

Dear Sir or Madam: 

Pursuant to the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 500-596, specifically 
5 U.S.C. § 553(e), Compassion Over Killing and other interested parties (together, the 
"petitioners") submitted a petition for rulemaking to FTC on February 21,2007, urging FTC to 
take regulatory action regarding, inter alia, the common and pervasive misleading express and 
implied claims on shell eggs and shell egg cartons sold in the United States. In particular, the 
petitioners requested that FTC initiate rulemaking to standardize the labeling requirements for 
shell eggs sold in the United 
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recent increase in consumer interest regarding egg production methods,3 egg labels now 

commonly employ misleading express and implied claims, which result in a material and 

significant difference between the product sold and what it purports to be. 

A 2000 Zogby International poll of American adults revealed that 86.2 percent of those 

polled found the common egg industry practice of confining egg-laying hens in densely crowded 

cages to be unacceptable.4 Actual egg production methods are in conflict with public opinion; 

more than 95 percent of eggs produced and sold in the U.S. come from birds confined in cages.s 

Moreover, several surveys have shown, and the United States Department of Agriculture 

("USDA") has confirmed, that consumers nationwide 





confusion in the marketplace, rather than providing a comprehensive labeling structure to 

provide accurate and clear information to the consuming public. Not only has the USDA 

declined to comprehensively or clearly regulate egg labels, but the FDA, which has an identical 

statutory mandate to the USDA's, has also elected not to regulate this area. Given the prevalence 

of misrepresentation of egg production methods (discussed below) FTC, which has primary 

authority over deceptive trade practices, 13 should remedy this by instituting the regulatory 

scheme sought in this petition. 

At the point of purchase, consumers interested in specific egg production methods must 

rely on information provided on the egg carton. The omission of production practices on egg 

cartons, compounded with the misleading representations regarding these products, impedes the 

free flow of important information to the consumer. As described in more detail below, examples 

of misrepresentations on cartons of eggs produced by birds confined in cages include imagery of 

hens outside or lying on nests, as well as language suggesting a level of animal care that is 

inconsistent with actual farm practices, such as "Animal Friendly," and "Naturally Raised." 

Furthermore, given the nutritional inferiority of eggs laid by caged versus pastured free-range 

hens, many express or implied misrepresentations about the level of care given to caged hens 

amounts to a misrepresentation about the quality and nutritional content of the product. 14 

Egg labels make both factual misrepresentations and imply hens' living conditions 

through imagery, both of which can constitute prohibited forms of misbranding under federal fair 

labeling laws. 15 FTC is required to take action to remedy and prevent this.16 Moreover, the 

13 See, e.g., Working Agreement Between FTC and FDA, 4 TRADE REG. REp. (CCH) �~� 9,850.01 (1971), Ex. 9; see 
also Enforcement Policy Statement on Food Advertising, FTC, May, 1994, at 2, available at 
http://www.ftc.gov/bcp/policystmtlad-food.htm (last visited June 22, 2010), Ex. Ex. 1 Tf5 0 10.5 373ece 



prevalence and recent increase of such misrepresentations demand that FTC go beyond merely 

exercising its ad-hoc enforcement authority and take general corrective regulatory action by 

promulgating new regulations, provided herein, pursuant 



excluding actual transport or during the provision of veterinary care by a licensed 
veterinarian though not for a period to exceed ten (10) days shall bear the 
designation "Free-Range Eggs." 

(2) The labels on egg containers containing eggs that are laid by hens that are not 
confined to cages but kept in a barn or other enclosed structure in which they are 
permitted to move freely for the period of their lives during which they produce 
eggs, excluding actual transport or during the provision of veterinary care by a 
licensed veterinarian though not for a period to exceed ten (10) days shall bear the 
designation "Cage-Free Eggs." 

(3) The labels on egg containers containing eggs that are laid by hens that are 
confined to a cage for any period of their lives during which they produce eggs, 
excluding actual transport or 





market, this confusion and ineffectiveness in labeling thrives. Mere voluntary private standards 

are inadequate to protect against producers misleading consumers. 

In fact, there is a special market incentive for sellers to employ deceptive and 

misrepresentative labeling in the context of egg sales. Recent widely distributed survey evidence 

has shown that representations regarding welfare-related animal production methods can 

dramatically increase marketability, with polls indicating that 80.7 percent of respondents would 

be willing to pay more for eggs from hens raised in what they perceive to be a "humane" 

manner, 54 percent of consumers would be willing to spend 5-10 percent more for animal 

welfare standard certified eggs, and an additional 10 percent would be receptive to paying 15-20 

percent more for such certified products?2 Given this demand for higher animal welfare 

standards in egg production, egg manufacturers are faced with a significantly increased profit 

potential if they capitalize on this market niche. Without government standards regulating any 

animal welfare aspect of egg production, companies have an incentive to make a profit without 

actually meeting consumer expectations. 

This incentive is especially alluring, andTj
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from birds confined in cages.24 Some data further suggest that consumers equipped with greater 

information about egg production methods will increasingly purchase cage-free eggs, and be less 

apt to purchase conventionally produced eggs?5 

To take a specific example, a recent Zogby poll showed 61 percent of consumers prefer 

to purchase products with the claim "natural" on its packaging, and almost 



As one would expect, if the current and most common egg production methods are 

unacceptable to a 







(f) Wild Harvest Natural "Natural Grade A Omega-3 Large White Eggs ,,40 - The inside 

ofthe carton states that the eggs are the "best quality Omega-3 egg for your table," which, given 

the documented nutritional inferiority of caged-produced eggs, could reasonably lead a consumer 

to believe the eggs are produced in a pastured free-range egg-production facility. However, the 

USDA plant number on these cartons indicates that they are sourced from a conventional battery-

cage facility, despite the heightened nutritional claims.41 Additionally, the inside label makes 

explicit as well as implicit animal welfare claims, stating that "On a daily basis, Wild Harvest 

supports sustainable family farms and humane animal care in order to bring you the purest farm 

fresh eggs around." Reasonable consumers likely do not envision conventional battery cage 

production when informed that the product supports "humane animal care," nor do they envision 

battery cage production when told that the eggs are the "purest farm fresh eggs around" and see 

images of "family farms" used. 

(g) Hillandale Farms "All Natural Brown Eggs,,42 - Labels such as "farm fresh" are 

employed, and the carton also depicts a charming barn resting upon an open, green pasture 

overlooking a sunset. The combined effect of these express and implied claims is to mislead the 

consumer into thinking that these eggs are obtained from facilities other than the battery cage 

systems actually in use, perhaps one where the laying hens have even minimal access to the 

outdoors. 

40 See Wild Harvest Natural "Natural Grade A Omega-3 Large White Eggs" carton image at Ex. 32. 
41 See Wild Harvest Natural "Natural Grade A Omega-3 Large White Eggs" carton image showing USDA plant 
number at Ex. 32. The plant number (1153) was linked to a P.O. Box address, but RadIo Foods brand eggs were 
branded with the same plant number, and that package explicitly states "from caged hens." 
42 See Hillandale Farms "All Natural Brown Eggs" carton image, Ex. 33. 

14 



2. Misleading imagery 

(a) Olivera Egg Ranch "Ranch Pak Eggs" - The Ranch Pak egg carton depicts a chicken 

on a nest incubating her eggs.43 This implies Olivera hens have the opportunity to nest and lie on 

their eggs. In fact, the owner of Olivera Egg Ranch, Ed Olivera, has made a public statement 

about his hens being caged and canevopport to madeincubating MisleoTj
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clearly marked as such and further depict hens outside. In addition, its website states: "All of the 

hens producing eggs for the Wilcox Cage-free label are free to run, preen and socialize 

proudly.,,48 Although no production method claims are made on its packages of "All Natural 

White" or on its website, the "All Natural White" cartons also include similar imagery of hens 

outside in a field,49 though this is unlikely to accurately represent the method of production 

employed to produce these eggs, which are likely from caged hens. 

(d) Safeway - The Safeway supermarket store brand depicts two hens foraging outside 

on its carton of Grade A Large EggS.50 One hen is pictured foraging on the ground, suggesting 

that the hens used to produce these eggs are allowed to move freely, socialize with one another, 

and are granted access to the outdoors. Yet, the carton bears no "free roaming
(field,49 )Tj
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without further marketing claims regarding production methods, it is more likely than not that 

these eggs are produced by hens confined in cages, contrary to the depiction. 53 

c. Production method claims are especially material. 

Misrepresentations regarding production method have a specialized effect on consumer 

choice in various ways that demand comprehensive and corrective government regulation, to a 

greater extent than is demanded by other types of misrepresentations. This is because production 

method claims such as hen caging conditions are difficult to verify by sensory perception at the 

time of purchase or afterward. A consumer cannot evaluate merely by looking at or eating an egg 

whether it was produced by a hen confined in a cage, in the way that she can verify whether a 

frozen steak is fresh by either looking at it or tasting it. Cage-free eggs are an example of 

"credence" goods. Economic goods are often classified as "search," "experience", or "credence" 

goods. USDA economists explain: 

Search goods are those for which consumers examine product characteristics, 
such as price, size, and color, before purchasing. Experience goods are those for 
which consumers evaluate attributes after purchasing the product. For example, 
consumers choose particular brands of canned tuna without sampling the product it. goods attributes t h a t  c o n s u m e r s  cnotrs evaluate i n  in for e x a m p l e ,  consumers c n o t r s  Suspec. particular 



Cage-free eggs are credence goods just like the tuna. In both cases, consumers cannot 

evaluate whether animals were harmed in the production method merely by consuming or 

inspecting the product. In fact, essentially all animal welfare characteristics of food products 

make them credence goods, as 



The information asymmetries and market failures surrounding credence goods justify 

government intervention, especially in the context of the widespread misrepresentations in egg 

labeling, and such corrective action will improve economic efficiency by helping consumers to 

target expenditures toward products they most want. USDA economists explain that, under 

asymmetric information: 

mandatory labels targeting asymmetric information are designed to provide 
consumers with greater access to information and to increase the efficiency of the 
market. The objective of government intervention in these types of cases is not so 
much to alter consumption behavior but to increase informed consumption .... 
effective labeling hinges on the existence of standards, testing, em
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Omega-3 fatty acids,6o one fourth less saturated 





vitamin A.72 Moreover, the pastured eggs contained omega-6 to omega-3 ratios "considerably 

better than the standard" (7: 1 versus 18: 1) 73, which is significant because a leaner 



labels 



and they trigger FTC's responsibility to guard against false nutrient content claims.8o This is of 

course in addition to the misleading message they communicate to consumers from an animal 

welfare perspective, prohibited by FTCA. In addition, the lack of clarifying information on these 

cartons which would indicate the production method constitutes a material misleading omission 

of important nutritional and animal welfare-related information in violation of FTC A, as well as 

an implied nutrient content claimY All ofthis could be remedied by the adoption of the 

a d o p t i o n  m e s s a g e  





"Eggs From Caged Hens" on egg cartons. For example, Willamette Egg Farms has stated that 

cage production practices are designed for the welfare of the chickens and has led to decreased 

mortality and increased production.87 Many egg producers, such as Feather Crest Farms, Inc., 

KofkoffEgg Farms, LLC, Pearl Valley Eggs, Inc., Morning Fresh Farms and Wegman's 

Consumer Affairs have opposed the regulatory scheme proposed 





hens, and the intent of this petition is to remedy the misleading nature of the existing voluntary 

labeling programs which tend to increase confusion rather than reduce it, discussed supra. 

While egg industry commentators argue that "consumers should be able to make their own, 

personal informed choice about the type of eggs that they want to purchase, whether from 

modern cage, cage-free or organic,,,98 and defend caging systems on the one hand, they strongly 

oppose the full disclosure of egg production methods to consumers at the point of purchase, 

specifically the identification of "Eggs From Caged Hens." It is exactly this type of 

contradictory positioning that threatens consumers and necessitates the regulations requested 

herein, which seek merely to provide an accurate representation of egg production methods to 

consumers, enabling them to make more informed choices. In today's marketplace, the lack of 

regulations requiring the full disclosure of the applicable production methods allow egg 

producers to promote and profit from consumer confusion. This 

allow3uiring 



has the authority and expertise to address food labels generally, efficiency will also be served by 

the creation of uniform egg labeling disclosure requirements. 

The recent passage of the Prevention of Farm Animal Cruelty Act in California illustrates 

that consumers oppose the use of battery cages. In addition to encompassing animal welfare 

concerns, discernable differences in nutritional value and health and safety risk results from the 

varying treatment of hens, as discussed supra and infra. Accordingly, survey data shows that 

consumers would distinguish between these two products at the point of purchase if given 

adequate information. 

However, with California requiring its egg producers to rely on cage-free production 

methods, illegitimate profits stand to be made by the many producers who are falsely 

representing that their eggs are not from hens confined in cages. The produ
Dry1n 
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heightened animal care on its retail products in the nation's largest egg market, as the bill will 

require that, as of January, 2015, all whole eggs sold in California sourced from in- and out-of-

state come from hens able to stand up, fully extend their limbs, lie down and spread their wings 

without touching each other or the sides of their enclosure. 101 

The simple full disclosure of production methods would help to correct this problem. 

Without regulations requiring such disclosure as requested by the Petition, consumers and 

California egg producers will suffer harm, and companies that engage in false and misleading 

advertising will be afforded an undeserved and illegal windfall. Where the manufacture of a 

product brings about externalities such as the likely damage to California egg consumers and 

producers in this misleading market, courts have held that "federal regulation is both appropriate 

and 



provisionsl03 and the widespread use of misleading express and implied production method 

claims on egg labels as described above. 

G. USDA's Process Verified Program (PVP) Creates a Weak, Ad Hoc and 
Inconsistent Production Method Labeling Regulatory Scheme and Actually 
Contributes to Misleading Egg Labeling. 

The closest structure to a regulatory scheme meant to address production method labeling 

in the egg industry is the USDA's Process Verified Program (PVP), through which the USDA 

certifies and audits for individual production method labeling 



has had certified through PVP.107 Producers that are members ofPVP include producers of 

broiler chickens, beef, pork, veal, and eggs. 108 

The PVP program is a de facto regulatory scheme by which producers of animal products 

(including eggs) are able to use USDA's PVP official seal or obtain USDA's permission to 

modify it, and can even trademark their version of it, 109 all of which explicitly indicates to the 

public that their production methods are approved by the USDA. The existence of the PVP 

materially changes the labeling marketplace for poultry, livestock and - most importantly for the 

purposes of this petition - for eggs. A federal government agency has created another 

mechanism by which production method claims are certified, but it has done so without actually 

107 Use the USDA Process Verified shield and term, USDA, available USDAC 
ET
B3 



setting forth a consistent set of objective criteria for evaluating the accuracy of the production 

method claim.llo Rather, it defers to the producer to determine how the production method 

claims are to be defined, 11 I and then authorizes the producers to use USDA's name and 

certification in representing the veracity of a45of 



not correct the problem 'of the misleading marketplace for shell eggs, and its existence further 

underscores the need for the regulations requested in this petition, which would provide much-

needed clarifying information to the egg-consuming public. FTC clearly has a direct interest in 

accurate labeling claims and is authorized and mandated to correct the misleading egg labeling 

landscape by implementing the rulemaking requested herein. 

II. Legal Grounds 

This pervasive misbranding of egg label advertising violates several statutory provisions, 

and frustrates Congress' will that claims on food packaging accurately reflect the essential 

characteristics of the product being sold without misrepresenting or omitting material facts on 

which consumers rely. These same statutory provisions empower, and in fact require, action by 

FTC to correct such mislabeling. I 14 

A. FTC has the legal authority and responsibility to regulate egg label false 
advertising. 

Congress has, via passage of the Federal Trade Commission Act (FTCA), made FTC the 

primary government agency charged with thwarting unfair and deceptive trade practices.l1S False 

labeling falls within the purview of the 



approach to evaluating and remedying deceptive acts and practices in a policy statement on this 

topiC.118 Therefore, FTC has the legal authority to regulate misleading claims 



hens that lay the eggs contained within the packages are confined to battery cages. Almost all 

packages omit any information about the methods of production used where cage confinement is 

the production method, often in combination with the misleading representations and imagery. 

Discussion of materiality, the third element of a deceptive practice, infra will further address 

why these representations and omissions are actionable. 

2. Representations and omissions on egg packages are likely to mislead consumers. 

"With respect to the second element, the relevant 



Omissions have the same basic standard, requiring materiality that is likely to mislead 

consumers under the circumstances, discussed supra, and they can give rise to actions under 

FTCA either on their own129 or paired with representations. 130 

3. A reasonable consumer would be deceived by false representations and omissions 
on egg packages 

In order to fulfill the purpose of FTCA, which is to protect consumers, the courts have 

interpreted the reasonable consumer standard in a light most favorable to consumers. To this end, 

the class of reasonable consumer under FTCA includes the "least sophisticated" consumers. 131 

However, actual reliance is not necessary for FTC to take action against a putative violator. The 

reasonable consumer standard 

is an objective test and does not require an assessment of consumer's subjective reliance. 
The finding ofrepresentation(s) likely to induce reliance by a reasonable person is 
sufficient to support a showing of consumer injury ... Moreover, once a plaintiff satisfies 
his initial burden with evidence of consumer reliance, the burden then shifts to the 
defendant to show the misrepresentations were not relied upon by consumers. 132 

In the case of caged hens, as in Garvey, "a similar common sense analysis proves 

useful."J33 If all ofthe depictions on the egg cartons portray hens that are not confined to cages, 

or cartons bear the labels "born free,,134 or "animal friendly,,,135 and do not disclose the 

productions system used, a reasonable consumer, even one more sophisticated than FTCA 

129 See FTC v. Bay Area Bus. Council, Inc., 423 F.3d 627,635 (7th Cir. 2005) (citing FTC v. Amy Travel Service, 
Inc., 875 F.2d 564,573 (7th Cir. 1989»; see also FTC v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1029 
(7th Cir. 1988». 
130 See, e.g., Southwest Sunsites, Inc. v. FTC, 785 F.2d 1431 (9th Cir. 1986) (determining there was sufficient 
evidence that the company violated FTCA because of its misrepresentation and its omission of material facts». 
131 Us. v. National Fin. Servs., 98 F.3d 131, 135-136 (4th Cir. 1996) (citing Wright v. Credit Bureau of Georgia, 
Inc., 555 F. Supp. 1005, 1007 (N.D. Ga. 1982» ("adopting "least sophisticated" reader test of FTC A rather than the 
"reasonable consumer" test developed under the Truth in Lending Act."). 
132 FTC v. Garvey, 2001 U.S. Dist. LEXIS 25060, at * 13 (D. Cal. 2001). 
133 Id. at * 14. 
134 "Born Free" is the brand name ofthe eggs, some of which are in fact from caged hens. Fresh Shell & Hard 
Boiled Eggs, RADLO FOODS, http://www.radlo.comlproducts.htm#fresh_shell (last visited June 22, 2010), Ex. 46. 
135 Farm Fresh "Animal Friendly" claim on in-store poster, Ex. 23. 
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inquiry requires, would incorrectly assume that the hens that laid the eggs are not in fact caged. 

In reality, these eggs are apparently from caged hens. 

4. The deceptive practices of egg producers are material. 

Two different criteria may be used to establish that a representation or omission is 

material for the purposes of FTCA. First, the truthfulness of a representation also affects its 

materiality. "Express representations that are shown to be false are presumptively material." 136 

Thus, any packages that portray hens that are not confined to battery cages when the egg-laying 

hens are indeed caged, are depicting a material falsehood. 

A representation is also material if it "involves information that is important to 

consumers and, hence likely to affect their choice of, or conduct regarding a product." 137 

Consumer research indicates that 77% of consumers would consider switching brands for a 

product certified for its animal welfare standards if their current product were not, most 

consumers are willing to pay more for these products,138 86.2% of American adults believe the 

cornmon egg industry practice of confining egg-laying hens in densely crowded cages is 

unacceptable,139 although approximately 95% of eggs produced in the United States corne from 

hens in such cages. 140 Given this, there is a high risk of even blatant factual misrepresentations 

on cartons. Where terms like "free range" or "cage free" are not regulated or even defined, 

companies are allowed to use them with impunity, even where their use defies logical sense. For 

136 Id (quoting Cliffdale Associates, 103 F.T.C. at 168). 
137 Patriot Alcohol Testers, 798 F. Supp. at 855 (quoting Cliffdale Associates, 103 F.T.C. at 165). 
138 Fifty-eight percent of consumers are willing to pay an additional 10% or more for meat, poultry, or eggs labeled 
as "humanely raised." Frequently Asked Questions, THE HUMANE TOUCH, 2010 available at http://the 
humanetouch.orgllearn-more/faqs (last visited May pay pay Frequently 





To date however FTC has not exercised its authority over egg labeling, which has 

resulted in inconsistency between the agencies' application of their respective and verbatim 

statutory provisions,146 and the widespread use of misleading express and implied production 

method claims on egg labels as described above. 

C. The current regulations do nothing to prevent the misleading egg 
advertising discussed herein. 

The Federal Trade Commission, which also has the authority to regulate advertising on 

shell egg packaging, has not enacted regulations to curtail the unfair and deceptive 

representations and omissions associated with concealing the animal husbandry methods used by 

the egg industry. Existing regulations put into place by other agencies only address things such 

as safe handling of eggsl47 and required nutrition information.148 

These existing provisions do nothing to address the common omission or 

misrepresentation of material facts or misleading imagery regarding basic egg production 

method described in detail above. 149 In fact their narrow focus on health suggests to businesses 

labeling eggs that there is no federal oversight or interest in the misrepresentation of material 

the labeling of meat and poultry products. For many years, animal production claims 
have served as an alternative to the use of the term "organic" on the labeling of meat 



facts or misleading imagery or other representations regarding production method, and this 

promotes misleading labeling with impunity, in complete contradiction to the will of Congress as 

expressed in FTCA, among other federal regulations. 

D. The proposed regulations are consistent with and fulfill FTC's mandate to 
correct egg label misbranding. . 

FTC's authority, according to its own website, is a broad-based grant of power to curtail 

unfair methods of competition. The Bureau of Consumer Protection exists within FTC 

to protect consumers against unfair, deceptive, or fraudulent practices. The Bureau 
enforces a variety of consumer protection laws enacted by Congress, as well as trade . 
regulation rules issued by the Commission. Its actions include individual company and 
industry-wide investigations, administrative and federal court litigation, rulemaking 
proceedings, and consumer and business education. In addition, the Bureau contributes to 
the Commission's on-going efforts to inform Congress and other government entities of 
the impact that proposed actions could have on consumers.I50 

In addition, the Division of Advertising practices "protects consumers from deceptive and 

unsubstantiated advertising. Its law enforcement activities focus on ... [a]dvertising claims for 

food ... [and g]eneral advertising at the national and regional level, particularly advertising 

making objective claims that are difficult for consumers to evaluate."I5I 

Given FTC's broad mandate to curtail practices that mislead consumers and the rampant 

misrepresentation of animal husbandry practices in the shell egg industry, it is incumbent upon 

FTC to enact regulations to protect consumers who buy shell eggs under the false impression that 

the welfare of the hens who lay them is safeguarded. 

150 Offices and Bureaus, FEDERAL TRADE COMMISSION, http://www.ftc.gov/ftc/offices.shtm (last visited Jun 22, 
2010), Ex. 82. 
151 Division of Advertising Practices, FTC BUREAU OF CONSUMER PROTECTION, http://www.ftc.govlbcplbcpap.shtm 
(last visited JUll 22,2010), Ex. 83. 
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egg-laying houses. 175 Infected rodents spread Salmonella through their feces into the chicken 

feed thus contributing to the infectious outbreak. 176 This current Salmonella occurrence serves as 

evidence of the serious public health dilemma posed by SE in eggs and further demonstrates the 

clear need for clarifying regulation and educating the public on production methods. 

2. Legal Grounds for FTC's Authority and Responsibility to Address 
Salmonella Risk and its Relationship to Egg Carton Labeling 

FTC's role is to insure the validity of claims, including taking action against claims that 

communicate a false message of healthiness in a food product. 177 Salmonella risk is higher in 

eggs which come from cage production facilities, as discussed iyifra. As such, the labeling 

regulations requested in this petition are required to inform consumers about the use of cages in 

egg production-a key aspect of the production method, which has implications for public health 

and safety as well as nutrition and animal �w�e�l�f�a�r�e�~� In the SE context and its link to cage egg 

production methods, the FDA's duty to protect the public health and safety further demonstrates 

the necessity for regulations to protect consumers. 

3. Cage Production and its Link to a Higher Salmonella Risk 

Numerous studies demonstrate an express link between the cage system of egg 

production and the increased risk of outbreak of SE in eggs. The August 2010 outbreak of SE 

175 Questions and Answers Concerning 483 Inspectional Observations, FDA, September 3, 2010, available at 
http://www.fda.gov/Food/NewsEvents/WhatsNewinFoodlucm224855.htm (last visited September 15,2010), Ex. 95 
176 Jeroen Dewulf, Salmonella Thrives in Caged Housing, 25 WORLD POULTRY, (May 20,2010), available at 
http://www.worldpoultry.netlbackgroundlsalmonella-thrives-in-cage-housing-748I.html (last visited September 13, 
2010), Ex. 96 
177 Working Agreement Between FTC and FDA, 4 TRADE REG. REp. (CCH) �~� 9,850.01 (1971), Ex. 1 Isee also 
Enforcement Policy Statement on Food Advertising, FTC, May, 1994, at 2, available at 
http://www.ftc.gov/bcp/policystmtlad-food.htm (last visited June 22,2010) (citing 15 U.S.C. §§ 45, 52, 55 (1980)), 
Ex. 12 
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that caused the recall 



makes it difficult to thoroughly clean and disinfect the cages. 184 Diseases are further spread by 

"manure pits," located under concentrated hen houses and utilized by large, concentrated factory 

farms to catch chicken excrement. These manure pits fill up quickly and can be overloaded, 

which attracts rodents and provides them greater access to the hen sheds. This further increases 

the risk of spread of disease. In the recent August 2010 outbreak, Wright County Egg in Galt, 

Iowa had manure piled 4 to 8 feet high.18s The manure pits also create a high volume of 

contaminated fecal dust, which can increase the spread of salmonella among the flocks. In cage-

free and free-range housing systems, there are fewer, less concentrated animals and the open 

structure of the housing does not allow for manure to pile up in one centralized place. 186 To 

support the ban against barren battery cages, the EU conducted a peer-reviewed survey of more 

than 5,000 egg operations across two dozen countries finding that for every type of Salmonella 

studied within every category of production system examined, there was a significantly higher 

risk of Salmonella infection in cage production. 187 This analysis by the European Food Safety 

Authority found that there were 43% lower odds of SE contamination in cage-free barns, where 

hens were raised indoors, than in cage production. 188 Additionally, a study conducted by the 

American Journal of Epidemiology, concluded that people who ate eggs from caged hens had 

184 P. S. Holt et aI., Emerging Issues: Social Sustainability of Egg Production Symposium, The Impact of Other 
Housing Systems on Egg Safety and Quality, POULTRY SCIENCE, at 3, available at 
http://www.poultryscience.org/docs/PS_794.pdf(last visited September 13, 2010), Ex. 100 
185 Questions and Answers Concerning 483 
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almost double the probability of contracting Salmonella food poisoning compared to those who 

did not eat eggs from hens confin0.0266 Tc .m 



Salmonella issue's link to cage production provides an additional rationale for FTC to implement 

the regulations requested in this 



increasing, and with it, the need for labeling regulations.194 The EU has responded to this 

concern with regulatory action requiring the labeling of eggs. EU eggs must have a code on them 

- "I" stands for Free-Range eggs, "2" stands for Barn eggs (i.e. cage-free Eggs), and "3" for 

Eggs from caged hens. 195 European Commission Regulation (EC) No 165112001,2001 0.1. (L 

220) 5 (Ex. 43) cites and adopts Council Directive 1999174/EC of July 19, 1999, and requires 

standardization of terms regarding cages. 196 Article 1(7) of the EC regulation requires certain 

standardized labeling on how the laying hens were kept: 

On packs On Eggs 

Free-range eggs Free-range 

Barn eggs [cage-free] Barn 

Eggs from caged hens Cage 

These terms may be supplemented by indications referring to the particular 
characteristics of the respective farming method. 

The terms on the eggs may be replaced by a code designating the producer's 
distinguishing number permitting to identify the farming method provided that the 
meaning of the code is explained on the pack. 

This simple and clear system is effective for a jurisdiction as diverse in language, culture, and 

industry as the EU's 27 member states. The establishment of similar standards in the U.S. would 

be relatively simple. American consumers' concerns on production methods and right to clear 

labeling are at least as strong as European consumers' . 

194 Fresh Calls for Welfare Labels, FARMER'S WEEKLY INTERACTIVE, Jun. 19,2006, at 
http://www.fwi.co.uk/ Articles/2006/06/19/95387IFresh+calls+for+welfare+labels.html (last visited May 21, 2010), 
Ex. 94 see also Report on Welfare Labeling, FARM ANIMAL WELFARE COUNCIL ("FAWC"), Jun., 2006, Ex. 105 
195 International-Egg Labeling, ROYAL SOCIETY FOR THE PREVENTION OF CRUELTY TO ANIMALS ("RSPCA"), 
previously available at 
http://www.rspca.org.uk/servletiSatellite?pagename=RSPCAlRSPCARedirect&pg=IntemationalCampaigns&marke 
r=1&articleId=999516092840 (last visited Sept. 11,2006), Ex. 106 
196 Commission Regulation 165112001,20010.1. (L 220) 5, Ex. 107 
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Likewise, Australia acted to address concerns arising from misleading and false 

advertising in egg labeling. In response to growing public concern about animal welfare resulting 

from misleading egg labeling, Australia adopted standards similar to the EU: egg producers are 

required to clearly identify production method on cartons of shell eggs as "cage," "free-range," 

or "bam laid.,,197 

The establishment of similar standards in the u.s. would be relatively simple. American 

consumers' concerns on production methods and right to clear labeling are at least as strong as 

European and Australian consumers'. FTC is obligated to promulgate egg labeling regulations, 

as requested in this Petition, for the protection of American consumers. 

Economic Impact 

I. The costs of the regulation would be negligible. 

Under the proposed regulation, egg producers who report using cage systems would face 

no additional costs. There is no price premium for cage eggs (which represent 95-98% of all eggs 

produced) relative to cage-free eggs, and thus no economic incentive to mislabel cage-free eggs 

as eggs from caged hens. Producers who report using cage systems would not require inspections 

to verify housing claims; and the costs of labeling changes "may be absorbed in the normal label 

change cycle if the compliance period is sufficiently long" 



Only egg producers who report using cage-free or free-range systems, which amount to 

less than 5% of eggs produced, would face additional costs. These producers' housing claims 

would need to be verified by an annual inspection. These costs are likely to be insignificant. 

Around one-third of U.S. table eggsl99 are packed under USDA's voluntary egg grading service, 

a third-party assurance scheme. 200 The USDA states the service costs are insignificant: "This 

assurance is available at little or no additional cost to consumers - eggs graded by USDA (eggs 

identified with the USDA grade shield) cost essentially the same as eggs without the USDA 

grade shield.,,201 There is no reason to believe a third-party assurance scheme for layer housing 

would be any more costly than USDA egg grading. In fact, annual inspection of housing systems 

would involve considerably less labor than egg grading. 

Several animal welfare certification schemes for cage-free eggs already exist in the 

United States, including Certified Humane® by Humane Farm Animal Care and American 

Humane® Certified by the American Humane Association?02 Egg producers complying with 

these certifications pay a $500 annual inspection fee and a royalty fee of $0.04 per case of 30 

dozen eggs. In the United Kingdom, the RSPCA administers the Freedom Foods label on eggs, 

charging an annual inspection fee of $200 per 6,000 

and a royalty 
fee of 
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percent increase in the retail price of cage-free eggs would decrease demand 0.02 to 0.05 percent. 

At this elasticity, producers could, as a group, pass increased costs on to consumers without any 

loss in profits. Cage-free egg consumers, in tum, would increase their annual average per capita 

expenditures on shell eggs by perhaps $0.03 to $0.09 for the roughly 260 eggs they consume per 

209 . fr h "1 . h b' 



require simple disclosure of production method on all egg cartons. The proposed market-wide 

regulation requiring the identification of "Free-Range Eggs," "Cage-Free Eggs," or "Eggs From 

Caged Hens" on cartons, as appropriate based on actual production methods, is the most efficient 

and effective way to deliver accurate information expected by consumers, while alleviating the 

need to engage in costly, time consuming, and repetitive ad hoc enforcement actions addressing 

the numerous examples of misrepresentations present in the market today. The proposed 

regulations would effectuate the goals of the statutes discussed herein, and in light of the 

increasing and prevalent nature ofthe misrepresentations, best fulfill FTC's mandate to prohibit 

the misbranding of food products. 

Certification 

The undersigned certifies, that, to the best knowledge and belief of the undersigned, this 

petition includes all information and views on which the petition relies, and that it includes 

representative data and information known to the petitioner, which are unfavorable to the 

petition. 
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Erica Meier, Executive Director 
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Washington, DC 20016 
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