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Staff Report to the Federal Trade Commission and�

Proposed Revised Trade Regulation Rule�
(16 CFR Part 435) �

Jock Chung
Attorney
Division of Enforcement 

Frank Gorman 
Assistant Director 
Division of Enforcement 

James A. Kohm 
Associate Director 
Division of Enforcement 

Charles A. Harwood 
Acting Director
Bureau of Consumer Protection 

This Report, as required by Section 1.13(f) of the Commission=s Rules of Practice, 16 CFR 
1.13(f), contains staff=s analysis of the rule amendment record and its recommendations as to the 
form of the proposed final Mail, Internet, or Telephone Order Merchandise Rule. The Report has
not been endorsed or adopted by the Commission.  The Commission=s final determination in this 
matter will be based upon the rulemaking record taken as a whole, including the Report and 
comment on the Report received during the 75-day period after the Report is placed on the public 
record. 



 
 

  

 

 

 

 

 

 

                                                 
 

 

 

Staff recommends that the Commission amend the Mail or Telephone Order Merchandise 

Rule (the ARule@) as the Commission previously proposed in its Notice of Proposed Rulemaking 

(ANPRM@).1 That proposal responds to new methods of accessing the Internet and making 

payments and refunds. Having gathered and analyzed comments based on an Advance Notice of 

Proposed Rulemaking (AANPR@)2 and the NPRM, staff now recommends that the Commission 

amend the Rule to: 

! Clarify that it covers all Internet merchandise orders, regardless of the method consumers 

use to access the Internet; 

! Permit refunds and refund notices by any means at least as fast and reliable as first class 

mail; 

! Clarify sellers= refund obligations for orders using payment methods not specifically 

enumerated in the Rule; and 

! Require sellers to process any third party credit card refunds within seven working days of 

a buyer=s right to a refund vesting. 

This Report analyzes the rulemaking record to date, describes the proposed amendments, 

and recommends that the Commission amend the Rule as previously proposed. 

1  Federal Trade Commission:  Mail or Telephone Order Merchandise Rule, Notice of
Proposed Rulemaking, 76 FR 60765 (Sept. 30, 2011). Comments to the NPRM are available at 
http://ftc.gov/os/comments/mtoramendments. 

2  Federal Trade Commission:  Mail or Telephone Order Merchandise, Request for 
Public Comments, 72 FR 51728 (Sept. 11, 2007). Comments to the ANPR are available at 
http://ftc.gov/os/comments/mailortelephoneorder. 
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I. Background 

The Commission promulgated the Mail Order Merchandise Rule in 1975 to require sellers 

to ship mail-ordered merchandise on time, or to offer order cancellations and refunds for 

merchandise not shipped on time.3 In 1993, the Commission amended the Rule to cover 

merchandise ordered by telephone (including merchandise ordered through the Internet using 

telephone Internet access), and renamed it the Mail or Telephone Order Merchandise Rule.4  In  

2007, the Commission initiated a review of the Rule as part of its rule review process.5  Pursuant 

to that review, the Commission has solicited public comment through an ANPR and an NPRM. 

A. ANPR 

The Commission issued its ANPR on September 11, 2007.6 The ANPR requested public 

comment on the costs, benefits, and continuing need for the Rule.7  After reviewing the 

comments and previous Rule proceedings, the Commission concluded that benefits of the Rule 

3  Federal Trade Commission:  Part 435 B Mail Order Merchandise, Promulgation of 
Trade Regulation Rule, 40 FR 51582 (Nov. 5, 1975). 

4  Federal Trade Commission:  Trade Regulation Rule; Mail or Telephone Order 
Merchandise, Final Trade Regulation Rule, 58 FR 49096 (Sept. 21, 1993). 

5 Since 1992, the FTC has conducted a regular, systematic review of all its rules and 
guides on a rotating basis to ensure they are up-to-date, effective, and not overly burdensome. 

6  72 FR 51728. 
7 72 FR at 51730. 
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outweigh its costs. Consequently, on September 30, 2011, the Commission issued a Final Rule 

with minor technical amendments.8 

The ANPR also requested public comment on the costs and benefits of amending the Rule 

to: (1) explicitly cover all Internet merchandise orders, (2) permit refunds and refund notices by 

any means at least as fast and reliable as first class mail, and (3) refer to payment by means other 



 
 

 

 



 
 

  

 

 

 

  

 

  

 

                                                 
   

 

 

 

   

  

  
 

transactions.18 Consequently, NRF stated, sellers cannot treat these transactions differently, and 

it therefore recommended that the Rule impose the same requirements on these transactions. 

II. Comments to the NPRM 

The Commission received four comments in response to the NPRM. Three supported the 

proposed amendments.19 NRF again supported extending the Rule to Internet orders, but did not 

address the other proposed amendments.20  Kimberly Clampffer (AClampffer@) and Mary Kate 

Kott (AKott@) supported the proposed amendments. These comments are discussed in detail 

below in Sections III and IV. 

Matthew Mueller (AMueller@), by contrast, advocated eliminating the Rule, and did not 

address any of the proposed amendments. As analyzed in Section III, his comment misstated 

both the Rule=s requirements and the Rule=s impact on buyers and sellers. 

The Commission announced in the NPRM that it is using expedited rulemaking 

procedures and that, because written comments should adequately present the views of interested 

18 NRF-ANPR at 4-5. NRF did not indicate, and there is no evidence on the record, 
that sellers have difficulty distinguishing seller-issued credit cards from other payment cards. 
Consequently, the NPRM did not propose amending the prompt refund period where the seller is 
a creditor. 

19  Clampffer-NPRM, Kott-NPRM, NRF-NPRM. 
20  NRF-NPRM at 3.  NRF also requested clarification Athat the mere fact that a sales 

associate uses the Internet in a customer=s presence does not convert the transaction from a 
face-to-face transaction, outside the scope of the Rule, to an Internet order sale covered by the 
Rule.@ The Commission addressed this issue in footnote 16 of the NPRM. There it stated that 
the Rule Adoes not presently cover transactions in which a seller=s representative merely receives 
product or inventory information through a telephone, but the transaction with the buyer is 
conducted by means of media outside the Rule=s scope (e.g., face-to-face transactions).@ 
Footnote 16 further stated that the proposed amendments to the Rule would not cover 
transactions in which a seller=s representative uses the Internet, but where the buyer orders the 
merchandise by means outside of the Rule=s scope. 76 FR at 60767. Staff recommends that the 
Commission reiterate this guidance in the final Rule notice. 
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Mueller submitted the only comment that opposed the Rule. This comment did not 

address any of the proposed amendments. Rather, he argued that the Rule favors the interests of 

buyers over sellers by allegedly requiring sellers to incur expenses to assure timely Adeliveries@ 

while preventing sellers from charging buyers the costs associated 



 
 

 

 

 
 

  

   

 

  

  

 

                                                 
   

  

   

   

IV. The Purposes and Descriptions of the Proposed Amendments 

A. Clarify the Rule=s Coverage 

1. Background 

When the Commission amended the Rule in 1993 to cover Internet merchandise orders 

made through telephone Internet access, it intended to cover all Internet ordering.28  However, 

there are now alternatives to dial-up telephone Internet access, such as cable and wireless Internet 

access. 29 Therefore, the ANPR requested comment on the costs or benefits of amending the Rule 

to explicitly cover all computer and Internet orders.30 

This proposal garnered wide support. All the responsive comments supported amending 

the Rule to explicitly cover merchandise ordered via the Internet regardless of the access 

method.31 DMA commented that its own guidelines treat all Internet orders uniformly, and its 

members follow those guidelines.32 NRF concurred in this position.33  Paul Dearing 

commented that a merchant could not Areasonably argue that an order placed over a wireless 

network was somehow exempt from the requirements of the Rule.@34   Furthermore, the NPRM 

noted that publicly available data confirms consumers have largely switched from dial-up to 

28 72 FR at 51729. 
29 Id. 
30 Id. at 51730. 
31 76 FR at 60767. 
32  DMA-ANPR at 3. �
33  NRF-ANPR at 3.  But see n. 20, supra. �
3433



 
 

   

 

  

  

   

  

  

                                                 
   

  

  

   

  

broadband Internet access.35 It further noted that consumer complaints indicated that Internet 

buyers suffer from unfair or deceptive acts regardless of means of Internet access, and 

enforcement actions indicated that some Internet sellers fail to ship merchandise orders on time or 

at all.36 

Explicitly covering all Internet order sales regardless of means of access would meet 

buyers= expectations that their legal protections are independent of their means of Internet 

access. 37 It also would be consistent with the Commission=s longstanding intent that the Rule 

address all Internet merchandise orders.38 Furthermore, the proposal would not impose new 

costs on sellers, who cannot distinguish between Internet access methods in fulfilling customer 

orders.39 

2. The record and staff recommendation 

NRF continued to support amending the Rule to clearly apply to Asales where a buyer has 

responded to a solicitation to order merchandise by mail, telephone or using the publicly available 

worldwide web.@40  Clampffer stated that A[a]s the retail sites expand on the [I]nternet, this rule 

will help provide guidance to retailers to provide the best customer service to potential buyers and 

35 



 
 

  

    

 

                                                 

  

  

   

will help to eliminate fraud with sellers who are not providing goods or refunds to buyers.@41 

Kott stated that A[f]or those who purchase merchandise via mail, telephone, or [I]nternet, the 

proposed changes will help to structure the seller=s guidelines. . . .@42  No other NPRM comment 

addressed this proposed amendment. 

Commenters supported amending the Rule to clarify that it covers all Internet order 

merchandise sales.43 The comments noted that this amendment would not add costs to sellers.44 

Based on this record and the Commission=s previous analysis, staff recommends amending the 

Rule as proposed by inserting the word AInternet@ between Amail@ and Atelephone@ in the Rule=s 

name, coverage section, and Aorder sales@ definition.45 

41  Clampffer-NPRM at 2. 
42  Kott-NPRM at 1. 
43 See Dearing-ANPR at 3, DMA-ANPR at 3, NRF-ANPR at 2, Nwokeji-ANPR, 

Clampffer-NPRM, Kott-NPRM, NRF-NPRM at 3. 
44 See Dearing-ANPR at 3, DMA-ANPR at 3, NRF-ANPR at 3, Nwokeji-ANPR, 76 FR 

at 60768. 
45 Staff recommends that the final Rule notice state that the term AInternet@ is not 



 
 

 

 

 

  

 

  

 

  

                                                 
  

     

  

  

B. Flexibility for Prompt Refund Means 

1. Background 

Sections 435.1(b)(1) and (2) of the Rule require sellers to send prompt refunds by first 

class mail. The ANPR noted that industry may have developed other means of sending refunds 

that are as fast and reliable as first class mail, and it requested comment on the costs and benefits 

of amending the rule to permit refunds by alternative means.46 

Two comments supported providing sellers with more flexibility when delivering refunds. 

DMA suggested that amending the Rule to permit new means of sending refunds would advance 

the Rule=s original intent of ensuring buyers receive refunds quickly without unduly burdening 

sellers.47 Oriyomi Nwokeji commented that legal requirements should recognize technological 

changes.48 

The NPRM described these supportive comments, and also noted that such an amendment 

would harmonize the Rule with Regulation Z, 12 CFR Part 1026.49 Regulation Z requires that 

third party credit card refunds occur through Athe card issuer



 
 

  

 

 

 
 

 

   

 

  

                                                 

  

   

statements.@50 Consequently, the NPRM proposed amending the definition of APrompt refund@ to 

permit prompt refunds by any means at least as fast and reliable as first class mail.51 

2. The record and staff recommendation 

In her NPRM comment, Clampffer noted that A[i]n this day and age and with technology 

continuing to grow, there are many different ways for a seller to supply a refund that [are] as fast 

if not faster than first class mail,@ and supported the proposed amendment.52  No other NPRM 

comment addressed this proposal. 

Based on this record and the Commission=s previous analysis, staff recommends amending 

the definition of APrompt refund@ in the Rule, 16 CFR 435.1(b)(1) and (2), to permit refunds to be 

made Aby any means at least as fast and reliable as first class mail,@ as proposed in the NPRM. 

C. Clarify Seller=s Refund Obligations for Non-Enumerated Payments 

1. Background 

The Rule covers mail or telephone orders Aregardless of the method of payment.@ 

However, it sets specific sellers= shipment, notification, and refund obligations only when buyers 

pay by cash, check, money order, or credit. The ANPR noted that other payment methods have 

been developed, such as debit cards, and that the Rule does not delineate sellers= obligations when 

buyers use these payment methods.53 The ANPR requested comment on the costs and benefits 

of amending the Rule to refer to payment by means other than cash, check, money order, or 

50  12 CFR 1026.12(e)(1) 
51 76 FR at 60773-60774. �
52  Clampffer-NPRM at 2. �
53 72 FR at 51729. 
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properly completed order,@ 16 CFR 435.1(c) and (c)(1), to refer to Aother payment methods@ and 

to Apayment by means other than cash or credit.@ Staff further recommends amending the Rule=s 

definition of ARefund,@ 16 CFR 435.1(d), to add a paragraph, 16 CFR 435.1(d)(3), that specifies 

refund requirements where the buyer tendered payment for the unshipped merchandise by any 

means other than those enumerated in 16 CFR 435.1(d)(1) (i.e., by cash, check, or money order) 

or 16 CFR 435.1(d)(2) (i.e., by credit). Additionally, staff recommends amending the Rule=s 

definition of APrompt refund,@ 16 CFR 435.1(b)(1), to add a reference to 16 CFR 435.1(d)(3). 

Finally, staff recommends amending the Rule=s definition of APrompt refund,@ 16 CFR 

435.1(b)(1), to specify the requirements for a seller that cannot provide a refund by the same 

payment method used by the buyer, such as a non-refundable gift card.65 

D. Alter the Third Party Credit Prompt Refund Period 

1. Background 

In its ANPR comment, NRF stated that sellers cannot distinguish third party credit card 

payments from some non-enumerated payments, such as debit card, payroll card, or third party 

gift card payments. Therefore, different prompt refund Rule requirements for these different 

types of payments would unnecessarily burden sellers.66 To address this issue, the NPRM 

proposed amending the Rule to require prompt refunds for third party credit card payments within 

the same seven-working-day period as for non-enumerated payments.67 

65 The recommended amendment would require the prompt refund be made by cash, 
check, or money order within seven working days of the date on which the seller discovers it 
cannot provide a refund by the same method as payment was tendered. 

66  NRF-ANPR at 5.   
67 76 FR at 60769-60770. As described above, the third proposed amendment will set 

the prompt refund period for non-enumerated payments at seven working days. The third and 
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2. The record and staff recommendation 

NRF=s comment to the NPRM did not discuss this proposed amendment; again staff 

interprets this silence as indicating that the proposed amendment addresses the concerns NRF 

expressed in its ANPR comment. Kott stated that the proposed amendment would Ahelp to 

clarify the seller=

mailto:refunds.@68
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collection of public comments to consider and use in this proceeding as appropriate. The 

Commission will consider all timely and responsive public comments that it receives on or before 

July 15, 2013. You can find more information, including routine uses permitted by the Privacy 

Act, in the Commission=s privacy policy, at http://www.ftc.gov/ftc/privacy.htm. 

Upon completion of the comment period, the staff will make final recommendations to the 

Commission about the Rule. If the Commission adopts the proposed revised Rule as 

recommended by the staff, or alternatively, determines to make changes to the proposed revised 

Rule, it will publish in a future Federal Register notice the final text of the Rule, statement of 

Basis and Purpose on the Rule, and an announcement of when the revised Rule will become 

effective. 

B. � Communications to Commissioners and Commissioner Advisors by Outside 
Parties 

Pursuant to Commission Rule 1.18(c)(1), the Commission has determined that 

communications with respect to the merits of this proceeding from any outside party to any 

Commissioner or Commissioner advisor shall be subject to the following treatment. Written 

communications and summaries or transcripts of oral communications shall be placed on the 

rulemaking record if the communication is received before the end of the comment period on the 

Staff Report. They shall be placed on the public record if the communication is received later. 

Unless the outside party making an oral communication is a member of Congress, such 

communications are permitted only if advance notice is published in the Weekly Calendar and 

Notice of ASunshine@ Meetings.71 

71  See 15 U.S.C. 57a(i)(2)(A), 45 FR 50814 (1980), 45 FR 78626 (1980). 
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VI. Conclusion 

Staff has analyzed the rulemaking record and finds that the comments provide evidence 

supporting the proposed amendments. Consequently, staff recommends that the Commission 

amend the Rule in the manner that the Commission proposed in the NPRM. 
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ATTACHMENT B 

Rule Amended as Proposed 

PART 435 -- MAIL, INTERNET, OR TELEPHONE ORDER MERCHANDISE 

Sec. 

435.1 Definitions. 

435.2 The rule. 

435.3 Limited applicability. 

Sec. 435.1 Definitions. 

For purposes of this part: 

(a) Mail, Internet, or telephone order sales shall mean sales in which the buyer has 

ordered merchandise from the seller by mail, via the Internet, or by telephone, regardless of the 

method of payment or the method used to solicit the order. 

(b) Prompt refund shall mean: 





 

 
 

 

 

 

 

 

 

ATTACHMENT B �

(i) And the seller is a creditor, a copy of a credit memorandum or the like or an account 

statement sent to the buyer reflecting the removal or absence of any remaining charge incurred as 

a result of the sale from the buyer's account; 

(ii) And a third party is the creditor, an appropriate credit memorandum or the like to the 

third party creditor which will remove the charge from the buyer's account and a copy of the 

credit memorandum or the like sent to the buyer that includes the date that the seller sent the 

credit memorandum or the like to the third party creditor and the amount of the charge to be 

removed, or a statement from the seller acknowledging the cancellation of the order and 

representing that it has not taken any action regarding the order which will result in a charge to 

the buyer's account with the third party; 

(iii) And the buyer tendered partial payment for the unshipped merchandise in the form 

of cash, check, or money order, a return of the amount tendered in the form of cash, check, or 

money order sent to the buyer. 

(3) Where the buyer tendered payment for the unshipped merchandise by any means 

other than those enumerated in paragraph (d)(1) or (2) of this section: 

(i) Instructions sent to the entity that transferred payment to the seller instructing that 

entity to return to the buyer the amount tendered in the form tendered and a statement sent to the 

buyer setting forth the instructions sent to the entity, including the date of the instructions and the 

amount to be returned to the buyer; or 

(ii) A return of the amount tendered in the form of cash, check, or money order sent to 

the buyer; or 
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ATTACHMENT B �

(iii) A statement from the seller sent to the buyer acknowledging the cancellation of the 



 

 
 

 

 

 

 

 

 

 

 

ATTACHMENT B �

(a)(1) To solicit any order for the sale of merchandise to be ordered by the buyer through 

the mail, via the Internet, or by telephone unless, at the time of the solicitation, the seller has a 

reasonable basis to expect that it will be able to ship any ordered merchandise to the buyer: 

(i) Within that time clearly and conspicuously stated in any such solicitation; or 

(ii) If no time is clearly and conspicuously stated, within thirty (30) days after receipt of a 

properly completed order from the buyer. Provided, however, where, at the time the 

merchandise is ordered the buyer applies to the seller for credit to pay for the merchandise in 

whole or in part, the seller shall have fifty (50) days, rather than thirty (30) days, to perform the 

actions required in this paragraph (a)(1)(ii). 

(2) To provide any buyer with any revised shipping date, as provided in paragraph (b) of 

this section, unless, at the time any such revised shipping date is provided, the seller has a 

reasonable basis for making such representation regarding a definite revised shipping date. 

(3) To inform any buyer that it is unable to make any representation regarding the length 

of any delay unless: 

(i) the seller has a reasonable basis for so informing the buyer, and 

(ii) the seller informs the buyer of the reason or reasons for the delay. 

(4) In any action brought by the Federal Trade Commission, alleging a violation of this 

part, the failure of a respondent-seller to have records or other documentary proof establishing its 

use of systems and procedures which assure the shipment of merchandise in the ordinary course 

of business within any applicable time set forth in this part will create a rebuttable presumption 
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ATTACHMENT B �

that the seller lacked a reasonable basis for any expectation of shipment within said applicable 

time. 

(b)(1) Where a seller is unable to ship merchandise within the applicable time set forth in 

paragraph (a)(1) of this section, to fail to offer to the buyer, clearly and conspicuously and 

without prior demand, an option either to consent to a delay in shipping or to cancel the buyer's 

order and receive a prompt refund. Said offer shall be made within a reasonable time after the 

seller first becomes aware of its inability to ship within the applicable time set forth in paragraph 

(a)(1) of this section, but in no event later than said applicable time. 

(i) Any offer to the buyer of such an option shall fully inform the buyer regarding the 

buyer's right to cancel the order and to obtain a prompt refund and shall provide a definite revised 

shipping date, but where the seller lacks a reasonable basis for providing a definite revised 

shipping date, the notice shall inform the buyer that the seller is unable to make any 

representation regarding the length of the delay. 

(ii) Where the seller has provided a definite revised shipping date which is thirty (30) 

days or less later than the applicable time set forth in paragraph (a)(1) of this section, the offer of 

said option shall expressly inform the buyer that, unless the seller receives, prior to shipment and 

prior to the expiration of the definite revised shipping date, a response from the buyer rejecting 

the delay and cancelling the order, the buyer will be deemed to have consented to a delayed 

shipment on or before the definite revised shipping date. 

(iii) Where the seller has provided a definite revised shipping date which is more than 

thirty (30) days later than the applicable time set forth in paragraph (a)(1) of this section or where 
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ATTACHMENT B 

the seller is unable to provide a definite revised shipping date and therefore informs the buyer that 

it is unable to make any representation regarding the length of the delay, the offer of said option 

shall also expressly inform the buyer that the buyer's order will automatically be deemed to have 

been cancelled unless: 

(A) The seller has shipped the merchandise within thirty (30) days of the applicable time 

set forth in paragraph (a)(1) of this section, and has received no cancellation prior to shipment; or 

(B) The seller has received from the buyer within thirty (30) days of said applicable time, 

a response specifically consenting to said shipping delay. Where the seller informs the buyer that 

it is unable to make any representation regarding the length of the delay, the buyer shall be 

expressly informed that, should the buyer consent to an indefinite delay, the buyer will have a 

continuing right to cancel the buyer's order at any time after the applicable time set forth in 

paragraph (a)(1) of this section by so notifying the seller prior to actual shipment. 

(iv) Nothing in this paragraph shall prohibit a seller who furnishes a definite revised 

shipping date pursuant to paragraph (b)(1)(i) of this section, from requesting, simultaneously with 

or at any time subsequent to the offer of an option pursuant to paragraph (b)(1) of this section, the 

buyer's express consent to a further unanticipated delay beyond the definite revised shipping date 

in the form of a response from the buyer specifically consenting to said further delay. Provided, 

however, that where the seller solicits consent to an unanticipated indefinite delay the solicitation 



 

 
 

 

 

 

 

 

 

ATTACHMENT B �

(2) Where a seller is unable to ship merchandise on or before the definite revised 

shipping date provided under paragraph (b)(1)(i) of this section and consented to by the buyer 

pursuant to paragraph (b)(1)(ii) or (iii) of this section, to fail to offer to the buyer, clearly and 

conspicuously and without prior demand, a renewed option either to consent to a further delay or 

to cancel the order and to receive a prompt refund. Said offer shall be made within a reasonable 

time after the seller first becomes aware of its inability to ship before the said definite revised 

date, but in no event later than the expiration of the definite revised shipping date. Provided, 

however, that where the seller previously has obtained the buyer's express consent to an 

unanticipated delay until a specific date beyond the definite revised shipping date, pursuant to 

paragraph (b)(1)(iv) of this section or to a further delay until a specific date beyond the definite 

revised shipping date pursuant to paragraph (b)(2) of this section, that date to which the buyer has 

expressly consented shall supersede the definite revised shipping date for purposes of paragraph 

(b)(2) of this section. 

(i) Any offer to the buyer of said renewed option shall provide the buyer with a new 

definite revised shipping date, but where the seller lacks a reasonable basis for providing a new 

definite revised shipping date, the notice shall inform the buyer that the seller is unable to make 

any representation regarding the length of the further delay. 

(ii) The offer of a renewed option shall expressly inform the buyer that, unless the seller 

receives, prior to the expiration of the old definite revised shipping date or any date superseding 

the old definite revised shipping date, notification from the buyer specifically consenting to the 

further delay, the buyer will be deemed to have rejected any further delay, and to have cancelled 
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ATTACHMENT B �

(2) The seller has, pursuant to paragraph (b)(1)(iii) of this section, provided the buyer 

with a definite revised shipping date which is more than thirty (30) days later than the applicable 

time set forth in paragraph (a)(1) of this section or has notified the buyer that it is unable to make 

any representation regarding the length of the delay and the seller: 

(i) Has not shipped the merchandise within thirty (30) days of the applicable time set 

forth in paragraph (a)(1) of this section, and 

(ii) Has not received the buyer's express consent to said shipping delay within said thirty 

(30) days; 

(3) The seller is unable to ship within the applicable time set forth in paragraph (b)(2) of 

this section, and has not received, within the said applicable time, the buyer's consent to any 

further delay; 

(4) The seller has notified the buyer of its inability to make shipment and has indicated 

its decision not to ship the merchandise; 

(5) The seller fails to offer the option prescribed in paragraph (b)(1) of this section and 

has not shipped the merchandise within the applicable time set forth in paragraph (a)(1) of this 

section. 

(d) In any action brought by the Federal Trade Commission, alleging a violation of this 

part, the failure of a respondent-seller to have records or other documentary proof establishing its 

use of systems and procedures which assure compliance, in the ordinary course of business, with 

any requirement of paragraph (b) or (c) of this section will create a rebuttable presumption that 

the seller failed to comply with said requirement. 
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ATTACHMENT B 

other local regulation requiring that a buyer be notified of a right which is the same as a right 

provided by this part but requiring that a buyer be given notice of this right in a language, form, or 

manner which is different in any way from that required by this part. In those instances where 

any State law, municipal ordinance, or other local regulation contains provisions, some but not all 

of which are partially or completely superseded by this part, the provisions or portions of those 

provisions which have not been superseded retain their full force and effect. 

(c) If any provision of this part, or its application to any person, partnership, corporation, 

act or practice is held invalid, the remainder of this part or the application of the provision to any 

other person, partnership, corporation, act or practice shall not be affected thereby. 
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ATTACHMENT C 

Redline of Proposed Amendments 

PART 435 -- MAIL, INTERNET, 
 



 

 
 

 

 

 

 

 

 



 

 
 

 

 

 

 

 

 

ATTACHMENT C �

(i) And the seller is a creditor, a copy of a credit memorandum or the like or an account 

statement sent to the buyer reflecting the removal or absence of any remaining charge incurred as 

a result of the sale from the buyer's account; 

(ii) And a third party is the creditor, a copy of an appropriate credit memorandum or the 

like to the third party creditor which will remove the charge from the buyer's account and a copy 

of the credit memorandum or the like sent to the buyer that includes the date that the seller sent 

the credit memorandum or the like to the third party creditor and the amount of the charge to be 

removed, or a statement from the seller acknowledging the cancellation of the order and 

representing that it has not taken any action regarding the order which will result in a charge to 

the buyer's account with the third party; 

(iii) And the buyer tendered partial payment for the unshipped merchandise in the form 

of cash, check, or money order, a return of the amount tendered in the form of cash, check, or 

money order sent to the buyer. 

(3) Where the buyer tendered payment for the unshipped merchandise by any means 

other than those enumerated in paragraph (d)(1) or (2) of this section: 

(i) Instructions sent to the entity that transferred payment to the seller instructing that 

entity to return to the buyer the amount tendered in the form tendered and a statement sent to the 

buyer setting forth the instructions sent to the entity, including the date of the instructions and the 

amount to be returned to the buyer; or 

(ii) A return of the amount tendered in the form of cash, check, or money order sent to 

the buyer; or 
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