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REPORT TO THE OECD ON UNITED STATES ANTITRUST
AND COMPETITION DEVELOPMENTS FOR THE PERIOD
JANUARY 1 TO DECEMBER 31, 1993

Introduction

1. This report describes federal antitrust developments in the United States for calendar year 1993,
including the activities of the Antitrust Division ("Division") of the U.S. Department of Justice ("Department"”
or "D0OJ") and the Bureau of Competition of the Federal Trade Commission ("FTC" or "Commission").

2. Anne K. Bingaman, President Clinton’s choice to head antitrust enforcement at the Department of
Justice, was sworn into office in June 1993 as Assistant Attorney General in charge of antitrust. AAG
Bingaman appointed the following individuals as Deputy Assistant Attorneys General (DAAG) in the Antitrust
Division: John W. Clark, DAAG for litigation; Richard Gilbert, DAAG for economic analysis; Robert E. Litan,
DAAG for regulatory affairs; Steven C. Sunshine, DAAG for policy and legislation; and Diane P. Wood,
DAAG for international antitrust. Joseph H. Widmar was named DAAG for litigation after Mr. Clark’s
retirement from government service.

l. Changes in law or policies
A. Changes in Antitrust Rules, Policies or Guidelines

3. On September 15, 1993, the FTC and DOJ announced six Statements of Antitrust Enforcement Policy
in the Health Care Area. The Statements address six areas of joint activities among health care providers:
hospital mergers; equipment joint ventures; physicians’ provision of information to purchasers of health care
services; hospital participation in information exchanges; joint purchasing arrangements; and physician network
joint ventures. The Statements clarify how the two agencies will enforce antitrust laws governing joint
activities within the health care industry by (a) delineating "safety zones" for conduct that the agencies
generally will not challenge under the antitrust laws, and (b) outlining the analysis that the agencies will apply
in reviewing conduct that falls outside the safety zones. In conjunction with the release of the Statements, the
FTC and the Department announced a plan for an expedited business review procedure for health care matters.
Under the new procedure, the agencies will respond within 90 days, after all necessary information is received,
to requests for guidance from businesses about topics covered by the Statements, and within 120 days to
requests regarding antitrust health care matters not covered by the Statements.

4, On June 10, 1993, President Clinton signed into law H.R. 1313, the "National Cooperative Production
Amendments of 1993" (Pub. L. No. 1033-42)(NCRPA). The amendments: extend the provisions of the
National Cooperative Research Act of 1984 to joint ventures for production; clarify the application of the
antitrust rule-of-reason to research, development and production joint ventures; and make available a special
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attorneys’ fee rule when such ventures are challenged. The NCRPA also provides joint venturers the
opportunity to limit potential antitrust damages to actual damages, as opposed to treble, by notifying a venture
to the DOJ and FTC. The damage limitation provision is subject to restrictions on place-of-production and

nationality requirements.
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are exempt as well from the Act if the competitive sales of the corporations are less






DAFFE/CLP(94)5/07

Enrolled Bill S. 664 which was passed by the House and the Senate on November 22, 1993 and amended
section 8(a)(5) of the Clayton Act (15 U.S.C. 819(a)(5)). As noted above, a 1990 amendment established two
threshold figures for defining a violation of Section 8 of the Clayton Act, which prohibits interlocking
directorates, and required the Commission to adjust such threshold figures based on an amount equal to the
percentage increase or decrease of the gross national product (GNP), as determined by the Department of
Commerce. This section required the FTC to publish the adjusted amounts no later than October 30 of each
year. The enrolled bill would change the required date of publication of new figures from October 30 to
January 31. The Commission supported the amendment because the Department of Commerce does not publish
the required GNP data, on which to base such figures, until after October 30. The President subsequently
signed Enrolled Bill S. 664 into law.

Il. Enforcement of antitrust laws and policies: actions against anticompetitive practices

A. Department of Justice and FTC Statistics
1) DOJ Staffing and Enforcement Statistics
16. Beginning in the early 1990’s and continuing under the leadership of AAG Bingaman, the Division

has been engaged in a process of increasing substantially its staffing. In 1993, the Division increased its ranks
by 20 additional lawyers and 24 paralegals. At the end of 1993, the Division had 614 employees, comprised

of 300 attorneys; 49 economists; 75 paralegals and 190 support staff. Current plans call for additional

personnel in all categories.

17. In 1993, the Antitrust Division opened 281 investigations and filed 92 antitrust cases, both civil and
criminal, in federal court. The Division participated in 15 U.S. antitrust cases on appeal before the U.S.
Supreme Court or federal courts of appeals, and it appeared as amicus curiae in one matter before the Supreme
Court. In connection with its competition advocacy role, the Division appeared in four competition-related
matters under consideration by federal regulatory agencies.

18. In 1993, the Division filed 84 criminal cases against 71 corporations and 51 individuals. Penalties for
criminal violations were at record levels, with 61 corporate defendants assessed fines totalling $40,337,071 and
eleven individual defendants sentenced to a total of 3,673 days of incarceration. Another 20 individual
defendants were sentenced to spend an average of four and a half months in some form of alternative

19. In 1993, the Division reviewed 1,967 notified merger proposals, as well as a number of structural
transactions that did not fall under the Hart-Scott-Rodino pre-merger notification requirements. The Division’s
investigation of 67 mergers and its challenge to 16, represented the highest level of merger enforcement activity
at the Division since 1981.

20. The Division opened 44 civil investigations in 1993, both merger and non-merger, and issued 449 civil
investigative demands (a form of compulsory process). During the year, the Division filed nine civil complaints
accompanied by seven proposed consent decrees or final judgments. Nine of the Division’s consent decrees
were entered in 1993, some of which had been proposed and filed in earlier years.

10
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2) FTC Staffing and Enforcement Statistics

21. At the end of 1993, the FTC'’s Bureau of Competition had 221 employees: 153 attorneys, 35 other
professionals and 33 clerical staff. The FTC also employs economists who participate in its antitrust
enforcement activities.

B. Antitrust Cases in the Courts
1) United States Supreme Court
a) DOJ or FTC Cases

22. There were no cases decided in the United States Supreme Court in 1993 that directly involved the
Department or FTC as a party. The Court decided five private antitrust cases.

b) Private Cases

23. In Professional Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 113 S. Ct. 1920 (1993),
the Court ruled that the "sham exception" to the Noerr-Pennington doctrine -- a doctrine immunizing petitions
of government, including civil lawsuits, from challenge under the antitrust laws -- is not available solely upon

a showing that a petitioner is not motivated by a subjective expectation of success. The unanimous decision
of the Court held that litigation cannot be deprived of Noerr-Pennington protection under the "sham exception”
unless it satisfies a two-pronged test. First, under the objective prong, a plaintiff alleging a sham petition must
prove that the suit is baseless as a matter of law -- i.e., that a claimant lacked probable cause to institute a
successful civil lawsuit, with "probable cause" requiring no more than a "reasonable belief" that a claim may
be held valid upon adjudication. Proof of the objective prong of the test is a necessary condition for
proceeding to the second, subjective prong: whether a claimant instituted a suit in order to interfere directly
with the business relationships of a competitor. In its amicus brief filed with the Court in 1992, the
Department advocated the development of objective standards for identifying sham litigation, taking the position
that the availability of Noerr immunity should not depend solely on a subjective test of intent.

24, The Court’s decision in Spectrum Sports, Inc. v. McQuillan, 113 S. Ct. 884 (1993) rejected the validity
of a rule that the Ninth Circuit had developed and articulated in Le ssig v. Tidewater Oil Co., 327 F.2d 459
(9th Cir. 1964). The Lessig rule permitted a finding of antitrust liability for attempted monopolization based
on specific anticompetitive intent and acts, but without direct proof of the probability of success, such as the
defendant’s market power. The Department argued in amicus briefs filed with the Court in 1992 that the
Lessig rule, which has been widely criticized by commentators and which was followed in no circuit outside
the Ninth, is erroneous. The Court agreed, specifically rejecting the Lessig rule and holding that proof of
attempted monopolization requires three elements: (a) specific intent to harm competition; (b) acts or conduct
intended to accomplish the unlawful objective; and (c) dangerous probability of success based on evidence of
a relevant product and geographic market and of the defendant’s power in that market.

12
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37. Ticor Title Ins. Co. v. FTC, 998 F.2d 1129 (3d Cir. 1993), is a petition for review of an FTC decision
holding that collective rate-setting activities of title insurance companies for title search and title examination
services constitute an unfair method of competition (price-fixing). The companies contend that their conduct
is protected by the "state action” doctrine and is also immune from federal antitrust challenge because it is "the
business of insurance.” In October 1991, the Supreme Court granted certiorari to review a February 1991
decision of the United States Court of Appeals for the Third Circuit, which held that the companies’ conduct
was protected by the "state action” doctrine. On June 12, 1992, the Court entered an order reversing the
decision of the court of appeals, holding that the Commission had properly rejected the "state action” defense
with respect to the states of Montana and Wisconsin, and remanded the case to the court of appeals for further
proceedings. On July 15, 1993, the court of appeals, on remand from the Supreme Court, held that the sale
of title search and examination services was not the "business of insurance” and was therefore subject to
antitrust liability. On November 29, 1993, the companies filed a petition for certiorari seeking review of this
decision. The Supreme Court will resolve the petition in 1994.

C. Statistics on Private and Government Cases Filed during 1993

38. According to the annual report of the Director of the Administrative Office of the U.S. Courts, 724 new
civil and criminal antitrust actions, both governmental and private, were filed in the federal district courts in
the fiscal year ending September 30, 1993.

D. Significant DOJ and FTC Enforcement Actions
1) DOJ Criminal Enforcement

39. The Division filed 84 criminal antitrust cases against 71 corporations and 51 individuals in 1993.
Sentences resulted in $41,817,571 in total fines, 3,673 days of actual incarceration, and 2,704 days of
alternative forms of confinement.

40. Following a 1993 grand jury investigation, the Division filed a three-count indictment under seal in
U.S.v. Detia-Degesch, Crim. No. 93-20078-01 (D. Kan., filed Oct. 26, 1993) charging seven corporations and
four individual defendants with conspiring to fix a minimum price for the sale in the United States of aluminum
phosphide, a chemical used to protect flour and other foodstuff from insect infestation. Four of the seven
corporate defendants and three of the four individual defendants were foreign. Counts two and three separately
charged two of the individual defendants with obstruction of justice by inducing a witness to lie. The
protective seal was lifted by the court on November 1, 1993.

41. The Division filed a two-count felony information in U.S. v. Gestiones Y Transportes de Burgos, S.A

., Crim. No. 93-112 (D. Fla., filed Mar. 5, 1993) charging the defendant, a Spanish corporation, with
conspiring to rig bids on the sale of an aircraft at an auction conducted by the U.S. Bankruptcy Court in Miami
and with bankruptcy fraud. The information charged, in relevant part, that Gestiones Y Transportes and others
agreed not to compete in bidding for the purchase of a jet aircraft, in exchange for payment of an agreed upon
sum of money. Gestiones was fined $100,000 following entry of its guilty plea.

16



DAFFE/CLP(94)5/07

42. The Division’s successful prosecution of price-fixing by manufacturers of steel wool scouring pads was
initiated after a corporate co-conspirator came forward under the Division’s Corporate Amnesty Program and
supplied information about an ongoing conspiracy to fix prices in the $100 million-a-year steel wool scouring
pad industry. When confronted with the evidence amassed in the investigation, the informant’s co-conspirator
agreed to plead guilty and to pay a fine of $4.5 million. The government’s information in U.S. v. Miles, Inc.
was filed in the district court for the Northern District of lllinois on October 28, 1993.

43. The past year bore further witness to the impact the Federal Sentencing Guidelines and stricter statutory
penalties have had on sentencing. The Division’s criminal enforcement actions for 1993 generally resulted in
higher fines and longer jail terms for criminal violations of Section 1 of the Sherman Act and related criminal
violations.

44, For example, the individual defendant in U.S. v. Urethane Applications, Inc., (E.D. Pa., filed Feb. 23,
1993) was sentenced to 7 months of jail and fined $160,000 after pleading guilty to charges of bid-rigging on
polyurethane roofing contracts in a three-state area over a four year period. A fine of $800,000 was assessed
against the corporate defendant in that case.

45, In another case, the individual defendant in U.S. v. Robert Shulman, (D. Md., filed Dec. 9, 1992) was
sentenced to serve 21 months in jail and fined $20,000 after pleading guilty to charges of fixing prices of a
generic drug prescribed for the treatment of high blood pressure. The drug is no longer on the market, but
during the life of the conspiracy it brought in sales of over $65 million for at least one of the co-conspirators.

46. The Division’s investigation and prosecution of price-fixing in the industrial hardware industry resulted
in a record criminal fine. Following a plea afolo contendereto a single-count indictment alleging a
conspiracy to fix prices on architectural hinges, the two corporate defendants in U.S. v. The Stanley Works,
(E.D. Mo., filed May 22, 1990) were fined a total of $10 million. The $8 million fine assessed against The
Stanley Works is the highest criminal fine for a single-count violation in the Division’s history.

47. Stricter penalties are also apparent in U.S. v. Russell-Stanley Corporation, (E.D. Pa., filed June 8,
1993), where the corporate defendant was fined $1.8 million after pleading guilty to charges of price-fixing,
mail fraud and obstruction of justice in connection with the sale of steel drums sold in several U.S. east-coast
states. In a related steel-drum case, the individual defendant in U.S. v. Louis J. Gaev, (E.D. Pa., filed Aug.
12, 1992) was sentenced to serve 15 months in jail, 90 days house arrest and fined $50,000. The Division’s
prosecution of price-fixing in the steel drum industry has resulted in 10 criminal cases filed against 12
companies and 13 individuals, with fines totalling more than $9 million.

48. The Division’s milk price-fixing cases continued in 1993, resulting in criminal convictions of another
four corporations and two individuals. The 1993 milk convictions resulted in additional criminal fines of $26.5
million, and jail sentences totalling 17 months. Since its inception in 1988, the Division’s investigation and
prosecution of regional milk price-fixing has resulted in the conviction of 57 corporate and 53 defendants; in
criminal fines totalling $54.7 million; and jail terms totalling 4,684 days.

2) DOJ Non-merger Civil Enforcement

17
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49. In March 1993, the Division filed a civil complaint in U.S. v. Canstar Sports USA, Inc., No. 2-
93CV77 (D. Vt.), its first resale price maintenance case since the Cuisinart case in 1980. Defendant Canstar
Sports USA, the U.S. subsidiary of a foreign parent, was charged with conspiring with its dealers to fix the
retail price of its premium line of hockey skates. The case was settled on September 17, 1993 by entry of a
consent decree, prohibiting Canstar from directly or indirectly conspiring with retail dealers. Canstar is
permitted however, to adopt suggested prices, to communicate such prices to its dealers, and to unilaterally
terminate dealers that depart from the suggested price. The text of the consent decree can be found at 1993-2
Trade Cas. (CCH) 1 70,372.

50. On June 9, 1993 the Division filed simultaneously a civil complaint and proposed consent decree in
U.S. v. Primestar Partners, L.P. (S.D.N.Y. 1993). The Division’s complaint named Primestar Partners L.P.,
a joint-venture partnership, its ten joint-venture partners and the parent companies of those partners as co-
conspirators in an agreement to block other firms from entering the direct broadcast satellite business (DBS)
by restricting access to programming owned or controlled by Primestar members. DBS transmits directly to
consumers via a medium-power satellite. The signal is picked up by relatively small home satellite "dishes"
that are less expensive to install than large home satellite dishes and are a potential substitute for cable
television service. The proposed consent decree, which is pending entry by the court, contains injunctions
preventing the defendants from exercising their control of cable programming or cable delivery systems to deny
programming to any rival provider of multichannel subscription television at competitive prices. The text of
the proposed decree appears at 7 Trade Reg. Rep. (CCH) T 50,747.

51. On September 8, 1993, in connection with a complaint filed by the Department on behalf of the FTC,
Stephan Schmidheiny, a Swiss citizen and the individual defendant in U.S. v. Anova Holding AG, CA No.
93-1852 (D.D.C. 1992) agreed to pay $414,650 in civil penalties settling charges that he did not comply with
HSR premerger notification requirements. The government's complaint alleged that Schmidheiny failed to
comply with HSR notification requirements at the time of acquisitions giving the defendant control of two
Swiss firms with substantial sales in the United States, and that an inexcusable period of delay ensued between
the defendant’s subsequent discovery of the failure to file and compliance with the pre-merger notification
requirements. The text of the settlement in this case appears at 1993-2 Trade Cas. (CCH) ¥ 70,383 (D.D.C.,
Sept. 13, 1993)

3) Modification or Termination of Consent Decrees

52. The Division announced on November 4, 1993, that it had informed the Eastman Kodak Company of
its opposition to Kodak’s motion filed in the U.S. District Court in Rochester, New York, to terminate decrees
entered in 1921 and 1954. The Division objected to the removal of provisions prohibiting exclusive dealing
in film, the sale of "fighting brands" of film, and connecting the sale of color film to its processing. After an
extensive investigation, the Division determined that the provisions were still necessary to protect against the
danger that Kodak, which in 1992 accounted for 75 percent of U.S. dollar sales of amateur color film, would
exercise market power in that market.

53. The Division informed the presiding judge in U.S. v. National Broadcasting Co., Inc., CV74-3600-R

(C.D. Cal., filed Nov. 10, 1993) that it supported the motion of three television networks, NBC, ABC and CBS,
to lift decree restrictions that prevented their participation in non-network syndicated programming. In 1993,

18
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the Federal Communications Commission rescinded regulations restricting networks from holding a financial
interest in or ownership rights to non-network syndicated programs. The Division advised then, as it did in
its recommendation to the district court, that changed market conditions justified lifting restrictions on network
participation. The district court subsequently granted the networks’ motion and ordered modification of the
decrees in accordance with the Division’s recommendation. The court order appears at 1993-2 Trade Cas.
(CCH) 1 70,418.

54, The Division consented to orders terminating consent decrees entered in U.S. v. Linen Supply Inst.
of Greater N.Y., Inc., 1993-1 Trade Cas. (CCH) 1 70,271 (S.D.N.Y. May 26, 1993) and United States v. Reno
Merchant and Plumbing Contractors Inc., 1993-1 Trade Cas. (CCH) 1 70,272 (D. Nev. May 21,

19
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59. The Commission modified a 1990 consent order with Promodes S.A., the parent of The Red Food
Stores Inc., to allow the company to divest a different supermarket than the one required in the 1990 consent
order. In addition, the Commission ended Red Food’s obligation under the 1990 consent order to divest
grocery stores located in Tennessee and Georgia. This modification followed a May 13, 1993 Commission
order to show cause why the FTC should not delete these divestiture requirements. The 1990 order settled
charges that Red Food’s 1989 acquisition of several retail grocery stores in the Chattanooga area could have
substantially reduced competition among grocery stores in that area. See Promodes S.A., Docket No. D-9228,
Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and Orders] { 23,400.

60. The Commission gave final approval to a consent agreement with three school bus transportation
companies concerning their "joint ventures” called Kansas City School Transportation and their bid on a three-
year contract to provide bus service for children in the Kansas City Missouri School District. The agreement
settles allegations that the joint venture was set up to restrain competition and to allow the firms to allocate
among themselves the areas of the district each would serve. The companikgarSchool Bus Service,

Inc., Ryder Student Transportation Services, Inc. and Mayflower Contract Services, Inc. The final consent
order prohibits each company from entering into similar arrangements with any other school bus transportation
company that restrain competition for school bus service in the Kansas City area. It also prohibits the
companies, for the next three years, from communicating to past, present or likely future providers of bus
service in the Kansas City school district their plans to bid, or not to bid, for those services. See B & J School
Bus Service, Inc., Docket No. C-3425, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints
and Orders] § 23,315.

61. The Commission gave final approval to a consent agreement with AE Clevite Inc., a manufacturer of
locomotive engine bearings, settling charges that the company invited a competitor to fix prices. Under the
final consent order, AE Clevite and T&N PLC, AE Clevite’s parent company, are both prohibited from
requesting, proposing or advocating that a competitor fix or raise prices, price levels or service levels for
locomotive engine bearings in the United States. The order also prohibits the companies from entering into
agreements with competitors that would have the effect of fixing or raising prices, price levels or service levels
for these products. Additionally, the order prohibits the two companies from inviting a competitor to raise
prices or service levels for these products by their stating a willingness to match the increase. Finally, the order
requires the companies to provide copies of the Commission complaint and consent order to current company
directors and officers, as well as to officers and directors of current subsidiaries of and divisions of T&N
engaged in the design, manufacture, marketing or sale of locomotive engine bearings in the United States. See
AE Clevite Inc., Docket No. C-3429, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints
and Orders] 1 23,354.

62. The Commission gave final approval to a consent agreement with YKK, Inc., the country’s largest
zipper manufacturer, settling charges brought in July 1988, that YKK invited its chief competitor, Talon, Inc.,
to eliminate certain discounts to customers. YKK offered to stop providing free installation equipment for its
zippers if Talon would do the same. Talon’s provision of free installation equipment to customers is a form
of discounting. The Commission charged that an agreement between YKK and Talon to cease this form of
discounting would constitute an unreasonable restraint of competition. Under the final consent order, YKK is
prohibited from asking a competitor to fix, raise, or stabilize prices or price levels and entering into any
agreement or conspiracy with any competitor to fix, raise, or stabilize prices, price levels or service levels for
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zippers. The order does allow YKK to request that a competitor refrain from engaging
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in illegal conduct. See YKK (U.S.A.) Inc., Docket No. C-3445, Trade Reg. Rep. (CCH) [1987-1993 Transfer
Binder FTC Complaints and Orders] § 23,355.

63. The Commission gave final approval to a consent agreement with the National Society of Professional
Engineers (NSPE), settling charges that it restricted certain types of truthful advertising by its members. NSPE
is a professional organization based in Alexandria, Virginia, with over 75,000 members in 54 state and
territorial chapters. According to the Commission complaint, the NSPE adopted and maintained a Code of
Ethics that stated, in part, that engineers should refrain from making statements that contain an opinion as to
the quality of the engineers’ services and should not employ advertising that was intended to attract clients by
the use of showmanship, puffery or self-laudation or the use of slogans, jingles or sensational language or
format. The order prohibits the NSPE from restricting truthful and nondeceptive advertising by its members
or from encouraging or inducing any non-governmental person from engaging in any practice that would violate
the Commission order. See Nat'l Soc'y of Professional Eng'rs, Docket No. C-3454, Trade Reg. Rep. (CCH)
[1987-1993 Transfer Binder FTC Complaints and Orders] { 23,398.

64. The Commission gave final approval to a consent agreement with the Association of Engineering Firms
Practicing in the Geosciences (ASFE). The agreement settles charges that ASFE conspired with some of its
members to restrain competitive bidding and to induce its members, through insurance and peer-review
programs, not to bid or give favorable prices or credit terms for civil engineering services. ASFE is a national
professional association of geotechnical engineers based in Silver Spring, Maryland. Under the final consent
order, ASFE is prohibited from using a peer-review procedure to review or evaluate an engineering
professional’'s fees or pricing and bidding policies, disseminating materials concerning any engineering
professional’s intention not to bid, disclosing to an insurer any information about a member’s fees, pricing,
bidding or advertising, and stating that competitive bidding, advertising, low prices, or liberal credit terms affect
any engineer’'s ability to obtain or keep insurance. See Association of Eng’'g Firms Practicing in the
Geosciences, Docket No. C-3430, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and
Orders] 1 23,350.

65. The Commission gave final approval to a consent agreement settling charges that United Real Estate
Brokers of Rockland, Ltd., also known as Rockland County Multiple Listing System (Rockland MLS)
restrained competition in residential real estate brokerage services within Rockland County, New York.
Specifically, in its complaint, the Commission alleges that Rockland MLS refused to publish listings if they
permitted homeowners to advertise their property in any manner; refused to allow property owners who enter
into exclusive agency listings to specify that all appointments to show the property to potential buyers must
be made through the listing broker’s office; limited the listing broker’'s share of the commission for any
exclusive agency listings where another member broker sold the property to less listings; and included neither
the photograph nor the property description normally accompanying an exclusive right to sell listing in its
weekly listing book when it published exclusive agency listings. Under the proposed settlement agreement,
Rockland MLS would be prohibited from restricting exclusive agency listings( which homeowners pay a
reduced fee or commission, or no fee or commission, if they sell the properties themselves); restricting brokers
from soliciting homeowners with current listings for future business; interfering with the cancellation of a
listing; and excluding from membership brokers who do no operate a full-time office in Rockland County. See
United Real Estate Brokers of Rockland, Ltd., Docket No. C-3461, Trade Reg. Rep. (CCH) [1987-1993
Transfer Binder FTC Complaints and Orders] 1 23,420.
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2) FTC Review of Premerger Notifications

79. Based on its review of premerger notification reports, the FTC investigated 40 transactions with second
requests for information.
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transaction would raise significant antitrust concerns. In a statement
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issued after the termination, AAG Bingaman observed that the proposed combination of ChipSoft and MECA
would have given Chipsoft control over the two most popular brands of consumer tax preparation software,
resulting in substantially reduced competition and higher prices for popular and useful computer software.

88. In another proposed acquisition involving competing tax preparation software, TaxCut and Turbotax,

the Division announced in December 1993, that Intuit, Inc. had terminated on option to purchase Legal

Knowledge Systems, Inc. (LKS), the producer of TaxCut. Intuit had been advised that its proposed purchase
of LKS would raise serious antitrust concerns if it were to proceed also with its proposed parallel acquisition

of Chipsoft, the producer of Turbotax. Together, Turbotax and Taxcut account for 75 percent of the U.S.

market for consumer tax preparation software.

89. On November 2, 1993, the Division announced that Goldman Sachs, a New York investment banking
firm which manages the Water Street Corporate Recovery Fund, also of New York, agreed to sell shares of
the National Gypsum Company to avoid antitrust concerns. Water Street became the owner of approximately
20 percent of National Gypsum and 43 percent of USG Corporation, National Gypsum’s leading competitor,
when those firms emerged from bankruptcy proceedings earlier in 1993. Over half of the country’s gypsum
wallboard is made by the National Gypsum and USG. In order to address the Department’s concerns regarding
the potential joint ownership of both firms, Goldman Sachs offered not to take any management role with
National Gypsum and to divest quickly all of Water Street’s shares in the firm.

90. On November 8, 1993, the Division approved divestitures by Cyprus Minerals Company of Colorado
and Amax, Inc. of New York, that would resolve antitrust concerns relating to Cyprus’ proposed acquisition
of all the voting securities of Amax. The Division had indicated to the parties that the transaction posed serious
antitrust concerns in the molybdenite mining and processing industry. The divestitures preserve competition
in molybdenite mining and roasting and provide for previously unavailable capacity for U.S. companies.

91. On November 16, 1993, the Division filed a complaint in U.S. v. General Motors Corp. CA No. 93-
530 (D. Del.), a civil antitrust suit to block the sale of General Motors Corporation’s (GM) automatic
transmission division (Allison Transmission Division) to ZF Friedrichshafen AG, a German company with
American operations headquartered in Chicago. Allison and ZF are each other's main competitors in the United
States for the manufacture of medium and heavy automatic transmissions for trucks and buses. The proposed
transaction had the potential to substantially lessen competition in three markets: (a) the manufacture and sale
of automatic transmissions for transit buses in the United States; (b) the manufacture and sale of automatic
transmissions for heavy refuse trucks in the United States; and (c) worldwide technological innovation in the
design and production of automatic transmissions for medium and heavy duty commercial and military vehicles.
Shortly after the Division filed its complaint, the parties abandoned plans for the acquisition. A summary of
the Division’s complaint appears at 6 Trade Reg. Rep. (CCH) { 45,093, Case No. 4027.

92. On December 23, 1993, the Division filed a complaint in U.S. v. Baroid Corp., CA No. 93-2621
(D.D.C.) a civil antitrust suit to block the $900 million merger of Baroid Corporation by Dresser Industries Inc.,
two of the nation’s largest oil field service companies. At the same time, the Division filed a proposed consent
decree to settle the suit. The government’s complaint alleged that the proposed transaction would substantially
lessen competition in two markets: (a) the production and sale of drilling fluids in the United States, and (b)
the manufacture and sale of diamond drill bits in the United States. Under the proposed consent decree, which
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is pending before the court, the parties must divest either Dresser’s or Baroid’s drilling fluid business, plus
divest DBS’s domestic assets and license its patents and other technology to a new competitor for sale of DBS
diamond drill bits domestically and to a significant extent throughout the world. See U.S. v. Baroid Corp.,
Baroid Drilling Fluids, Inc., DB Stratabit (USA), Inc. and Dresser Industries, In c., 6 Trade Reg. Rep. (CCH)

9 45,093, Case No. 4032, for a summary of the Division’s complaint.

2) Merger Cases Brought by the FTC

93. Free markets for capital and corporate assets are vital to the efficient functioning of the United States’
economy. Most mergers and acquisitions allow those assets to be reorganized efficiently, and they improve
consumer welfare by reducing costs and prices. Some mergers, however, may substantially lessen competition
and result in price increases to consumers. In the past calendar year, the Commission authorized its staff to
seek to block two mergers in federal district court. The Commission issued one administrative complaint to
challenge a proposed acquisition. Further, there was one Commission decision upholding the decision of an
administrative law judge and one initial decision by an administrative law judge upholding a Commission
complaint. Additionally, the Commission entered into seven final consent agreements, and six proposed
consent agreements to settle the anticompetitive concerns raised by proposed merger transactions. These efforts
illustrate the Commission’s commitment to challenge potentially anticompetitive mergers without preventing
transactions that can increase productivity.

a) Preliminary injunctions authorized

94, In September 1993, the Commission authorized its staff to seek a federal court order temporarily
blocking the General Electric Company’s proposed acquisition of the Chrysler Corporation’s boxcar fleet. The
FTC alleged that the acquisition would significantly decrease competition in the United States and Canada
boxcar operating lease market. The transaction was abandoned after the Commission voted to authorize the
staff to seek a temporary restraining order and preliminary injunction. GE Boxcar, File No. 931 0025.

95. In January 1993, the Commission authorized its staff to seek a federal court order temporarily blocking
Columbia Hospital Corporation’s proposed acquisition of Medical Center Hospital, a hospital owned by

Adventist Health System in Florida. Both hospitals are located in Charlotte County, in southwest Florida. The
FTC alleged that the acquisition would significantly decrease competition for acute care hospital services in
the Charlotte County area as there is only one other hospital in this area and entry is difficult and time-
consuming. The FTC specifically alleged that the proposed acquisition would increase the likelihood that
Charlotte County hospitals will raise prices or reduce the quality of their services. The Commission’s request
for a temporary restraining order was granted by a federal district court in Florida. The Commission

subsequently issued an administrative complaint in February, 1993. In May, the federal court granted the
Commission’s request for a preliminary injunction. The matter was referred to an Administrative Law Judge

for trial. [A provisional consent agreement was announced in February, 1984]. See Columbia Hospital Corp.,
File No. 931 0025, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and Orders] § 23,319.
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Binder FTC Complaints and Orders] § 23,447.

99. The Commission granted in part and denied in part a petition from KKR Associates and other
respondents to modify a 1989 consent order that settled FTC charges stemming from KKR’s acquisition of RJR
Nabisco, one of the nation’s leading food companies. The Commission denied KKR'’s request to delete entirely
a provision of the order that, for a 10-year period, prohibits KKR from acquiring the assets of companies
involved in the production of certain relevant products without prior approval of the Commission. The
Commission, however, modified the order to require only notification to the Commission, instead of prior
approval, for acquisitions of relevant products if respondents are not at that time engaged in that relevant
product market. The Commission also denied KKR’s request that the order be modified to include a "poison
pill" provision that would permit KKR to acquire, without prior Commission approval, an interest in a company
not involved in the production or marketing of packaged nuts at the time the proposed acquisition is announced,
even if that company subsequently acquired a packaged nuts business (as a way to avoid acquisition of KKR).
See KKR Associates, L.P., Docket No. C 3253, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC
Complaints and Orders] 1 23,393.

100. The Commission granted a request from General Motors Corporation and Toyota Motor Corporation
to set aside a 1984 consent order limiting the duration of their joint venture to produce small cars in Fremont,
California. GM and Toyota each own 50 percent of the venture, New United Motor Manufacturing, Inc.
(NUMMI). Under the terms of the order GM and Toyota were required to discontinue NUMMI by December
1996. In its order granting the petition, the Commission said that the respondents have shown that changed
conditions in the industry eliminate the need for the order and make its continued application to the respondents
inequitable and harmful to competition. See General Motors Corp. and Toyota Motor Corp., Docket No. C-
3132, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and Orders] { 23,491.

101. The Commission approved the request of S.C. Johnson & Son, Inc., a major U.S. manufacturer of home
care products, to reopen and modify a 1993 order settling charges that Johnson’s acquisition of certain assets
of the Drackett Company, a wholly owned subsidiary of Bristol-Myers Squibb Company, could substantially
lessen competition. The FTC charged that the acquisition could substantially lessen competition or tend to
create a monopoly in the manufacture and sale of continuous action and aerosol air-freshener products and
furniture care products marketed in the United States. In approving Johnson'’s request to reopen and modify
the 1993 order, the Commission concluded that Johnson made a sufficient showing that public interest
considerations support removing the requirements that Johnson hold separate and divest the international
Renuzit assets to a Commission approved acquirer. See S.C. Johnson & Son, Inc., Docket No. C-3418, Trade
Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and Orders]  23,494.

102. The Commission gave final approval to a consent agreement with the Monsanto Company, a major U.S.
manufacturer of chemicals, including lawn and garden products, settling charges that its acquisition of the Ortho
Consumer Products Division of Chevron Corporation would substantially lessen competition in the U.S. market
for residential "non-selective" herbicides. Under the final consent order, Monsanto, must divest certain assets,
including the Kleenup brand name and product line, to no more than three FTC approved purchasers within
one year after the date of the final order. See Monsanto Co., Docket No. C 3458, Trade Reg. Rep. (CCH)
[1987-1993 Transfer Binder FTC Complaints and Orders] § 23,391.
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103. The Commission gave final approval to a consent agreement settling charges arising from a proposed
acquisition by McCormick & Company, Inc., of Haas Foods. The FTC alleged that McCormick and Haas
Foods were competitors in the U.S. dehydrated onion business prior to the acquisition. The FTC charged that
the acquisition increases the likelihood that the remaining firms in the market will increase prices and restrict
output, both in the near future and in the long term, in violation of the antitrust laws. Under the consent
agreement, McCormick is be required to divest, within four months to an FTC approved acquirer, a seed bank
with enough seeds to produce at least 5,000 pounds of additional onion seed for future planting. See
McCormick & Co., Inc., Docket No. C-3468, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC
Complaints and Orders]  23,433.

104. The Commission gave final approval to a consent agreement with Columbia Hospital Corporation and
Galen Health Care, Inc., settling charges that Columbia’s proposed acquisition of Galen would substantially
lessen competition for acute-care inpatient hospital services in Osceola County, Florida, by combining the
owners of two competing hospitals located in Kissimmee in Osceola County. In compliance with the order,
Columbia divested Kissimmee Memorial Hospital, previously owned by Columbia, to Adventist Health System.
The consent order also requires Columbia and Galen, for 10 years, to obtain FTC approval before acquiring
any acute care hospital in Osceola County. This prior approval requirement also will have to be met before
Columbia or Galen permits any hospital they operate in the county to be acquired by an entity that already
owns a hospital there or intends to operate any other hospital there after such an acquisition. See Columbia
Hospital Corp., Docket No. C-3472, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and
Orders] T 23,450.

105. The Commission gave final approval to a consent agreement settling charges arising from a acquisition
by Cooper Industries Inc. of Fusegear Group from BTR PLC, a British company. The FTC charged that the
proposed acquisition would substantially lessen competition in the highly concentrated U.S. market for low
voltage industrial fuses. The settlement would require Cooper to license certain technology to manufacture the
fuses and to divest the necessary tooling, equipment and machinery to the FTC approved licensee. Also, the
settlement would prohibit Cooper from acquiring, without prior FTC approval, any interest in any firm with
more than $3.5 million in annual U.S. sales of low voltage industrial fuses and would require the company to
notify the FTC and wait a specified period before acquiring any firm selling less than that amount of fuses.
See Cooper Industries, Inc., Docket No. C-3469, Trade Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC
Complaints and Orders] § 23,414.

106. The Commission gave final approval to Service Corporation International’'s (SCI) requests to divest
seven funeral homes in Georgia and Tennessee to CFS Funeral Services, Inc. Both companies are based in
Houston, Texas. In addition, the FTC gave final approval to a consent agreement with SCI, settling charges
that its acquisition of Sentinel Group, Inc., would substantially lessen competition among funeral home
establishments in certain areas of Georgia and Tennessee. See Service Corp. Int'l, Docket No. C 3440, Trade
Reg. Rep. (CCH) [1987-1993 Transfer Binder FTC Complaints and Orders]  23,409.

107. The Commission gave final approval to a consent agreement with Dentsply International, Inc., settling
charges that the firms proposed acquisition of certain Johnson & Johnson dental supply assets could raise prices
and restrict supply in the U.S. market for premium silver alloy, a product used to fill cavities. Dentsply is a
manufacturer of professional dental care products. Under the final consent order, Dentsply can proceed with
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the acquisition, but it must divest to an FTC approved purchaser within 9 months all of its American assets
related to the manufacturing and marketing of its "Valiant" line of silver alloy products. Dentsply must appoint
individuals to manage the Valiant assets independently of its other business, and to maintain the viability and
marketability of the assets until they can be sold. In addition, the consent order
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interagency process to develop and implement the President’s plan for a comprehensive telecommunications
infrastructure.

125. In 1993 the Division reviewed three applications submitted under the Export Trading Company Act
and its implementing regulations and concurred in the issuance of three certificates. The goods and services
covered by the certificates included fruit, metals, and trade facilitation services.

2) FTC Activities with Respect to Regulatory and State Legislative Matters

126. The Commission, in fulfilling its competition and consumer protection mission, seeks to prevent or
lessen consumer injury that may be caused by private or governmental activities that interfere with the proper
functioning of the marketplace. In some instances, laws, regulations or self-regulatory standards may injure
consumers by restricting entry, protecting market power, chilling innovation, limiting competitive responses
of firms or wasting resources. The goal of the advocacy program, therefore, is to reduce such possible harms
to consumers by advising appropriate governmental and self-regulatory entities of the potential effects on
consumers, both positive and negative, of proposed legislation or rulemaking.

127. Advocacy comments on antitrust issues are prepared by the Staffs of the Bureaus of Competition and
Economics, and the ten Regional Offices under the general supervision of the Office of Consumer and
Competition Advocacy. The Office of Consumer and Competition Advocacy is the central source of planning,
coordination, review and information for the staff's work in this area. In calendar year 1993, the Commission
staff submitted comments or amicus briefs to federal, state and self-regulatory entities on antitrust-related issues
in such areas as telecommunications and health.

a) Federal Agencies

128. The Bureau of Economics filed comments in response to an FCC Notice of Proposed Rulemaking
concerning proposals to revise price cap rules for AT&T. The comment, based on a BE study of the extent
to which individual firms, and particularly AT&T, could exert market power for long distance services,
supported proposals that would remove price caps from, and streamline FCC regulation of, optional long
distance calling plans and commercial long distance services. Staff suggested that some benefits could include
savings in administrative costs, expedition of new services and price reductions, a decrease in regulatory delay,
an increase in flexible pricing, competition and incentives to initiate pro-consumer price and service changes.
Staff also submitted the same BE study in a second FCC Notice of Proposed Rulemaking, seeking comment
on an AT&T petition to remove its classification as a "dominant” carrier. AT&T requested to be classified as

a "nondominant” carrier and regulated in the same manner as its interexchange competitors. Staff asked that
the FCC consider the BE study in its deliberations on this issue.

129. The Bureau of Economics filed comments in response to an FCC Second Notice of Proposed
Rulemaking to extend to "switched access" service some rules about rates and access recently adopted for
"special access" service. The rules would increase competition to the local transport element of the switched
access market by requiring certain local exchange carriers (LECs) to offer expanded opportunities to
interconnect with their switched access networks to provide for interstate switched transport. FTC staff
supported the proposal, suggesting that permitting non-LEC firms to provide local transport services, combined
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with requiring LECs to provide the local loop access to end users necessary to complete long distance calls,
would benefit consumers, and that permitting LECs greater flexibility to price their services according to their

costs will help ensure efficient entry.
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Rigging on Prices?" EAG 93-2, January 28, 1993; forthcomingdonomics Letters

93-3 Nye, Wiliam W., "Some Economic Issues in Licensing of Music Performance Rights:
Controversies in Recent ASCAP-BMI Litigation," EAG 93-3, February 1, 1993.
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around the time of key points in the case which took place in the early 1970s. The authors conclude that
Corning likely used RPM to enhance its distribution of consumer glass products. This conclusion flows from
the empirical analysis indicating that the stock market reactions and changes in sales following the events are
not consistent with any of the theories that characterize RPM as an anticompetitive device.

2) Working Papers

Telecommunications Bypass and the "Brandon Effect”, (WP#199), Steven G. Parsons and Michael R.
Ward, February 1993.

Fight, Fold or Settle?: Modeling the Reaction to FTC Merger Challenges, (WP#200), Malcolm Coate,
Andrew Kleit, and Rene Bustamante, February 1993.

Product Variety and Consumer Search, (WP#201), Jeffrey H. Fischer, February 1993.
3) Miscellaneous Studies

Economies of Scale, Scope of Integration, Richard A. D’Aveni and David J. Ravenscraft,
December 1992,

Core Competencies and Cost Structure: A Study of Line of Business-Level Competitive Advantage
Associated with Diversification Strategies, Richard A. D’Aveni and David J. Ravenscraft, December 1992.
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