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transactions might injure competition or consumers. In total 25 percent more proposed mergers were
examined by staff than in the previous fiscal year.

In FY 94 the Division began a policy of making available on the Internet all public
documents issued by the Division. The address isgopher@justice.usdoj.govor
http://www.usdoj.gov. The Division can be contacted by means of Internet E-mail
at antitrust@justice.usdoj.gov.
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REPORT TO THE OECD ON UNITED STATES ANTITRUST
AND COMPETITION DEVELOPMENTS FOR THE PERIOD

JANUARY 1 TO SEPTEMBER 30, 1994

INTRODUCTION

1. This report describes federal antitrust developments in the United States for the period January 1,
1994 through September 30, 1994.1 It summarizes the activities of the Antitrust Division ("Division") of
the U.S. Department of Justice ("Department" or "DOJ") and of the Bureau of Competition of the Federal
Trade Commission ("FTC" or "Commission").

2. Deborah K. Owen and Dennis A. Yao resigned their positions as FTC Commissioners in August
and September 1994, respectively. Christine Varney was sworn in as Commissioner in October 1994.

I. CHANGES IN LAW OR POLICIES

A. Changes in Antitrust Rules, Policies or Guidelines

3. The Division participated with the FTC and the Department of Defense on the Defense Services
Board Task Force on Defense Mergers, which analyzed the effect of the antitrust laws on consolidation of
the defense industry. Although some observers had called for special defense industry exceptions to the
antitrust laws, the Task Force concluded that it was important to preserve competition wherever feasible
in defense production industries and that the antitrust laws were sufficiently flexible to take into account
the changing economics of those industries. Consequently, the Task Force’s report, issued in April 1994,
did not endorse antitrust exemptions for defense industry mergers. Instead, it focused on ways that the
Department of Defense could communicate its industry expertise to the antitrust enforcement agencies with
respect to specific defense industry mergers.

4. On July 29, 1994 the Commission announced a new policy for terminating FTC competition
orders. Under the "sunsetting" policy, core injunctive provisions of FTC orders in future antitrust cases
ordinarily will be terminated after 20 years, and supplemental provisions in these orders ordinarily will be
terminated after not more than 10 years. Additionally, the Commission announced that, in considering
petitions to reopen and set aside existing competition orders that are more than 20 years old, it will presume
that the public interest requires terminating such orders. The new policies were effective immediately.

5. On August 8, 1994, the Division issued for public comment proposedGuidelines for the Licensing
and Acquisition of Intellectual Property. The proposed Guidelines explain the generally complementary
relationship between the antitrust laws and the laws that protect intellectual property and the circumstances
in which an attempt to exploit intellectual property rights can raise antitrust concerns. The proposed
Guidelines replace those provisions and examples in the 1988 International Guidelines that related to
intellectual property licensing. A Division task force drafted the proposed Guidelines after extensive
consultation with academic, business and legal experts. The Guidelines recognize that antitrust policy and
intellectual property protection share the common goal of fostering innovation as a means of advancing
consumer welfare and that antitrust analysis is sufficiently flexible to accommodate the special
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characteristics of intellectual property. They acknowledge that the licensing of intellectual property is
generally procompetitive and that ownership of intellectual property does not by itself constitute the
possession of market power. To provide greater certainty where antitrust risks are small, the proposed
Guidelines announce a "safety zone" within which the Division generally will not challenge most licensing
arrangements if the parties collectively account for no more than 20 percent of each relevant market. The
Guidelines are to be issued in final form after consideration of public comments.2

6. On August 10, 1994, AAG Bingaman announced an expansion of the Division’s 1993 Corporate
Leniency Policy called the Individual Leniency Policy. The new policy is designed to encourage
individuals to come forward with information regarding criminal antitrust violations. Under the policy,
"leniency" means not charging such an individual criminally for the activity being reported. Such
assurances are contingent on the individual’s meeting three criteria: (a) at the time the individual comes
forward to report the illegal activity, the Division has not received information about the alleged activity
from any other source; (b) the individual reports the wrongdoing with candor and completeness and
provides full, continuing and complete cooperation to the Division throughout the investigation; and (c) the
individual did not coerce another party to participate in the illegal activity and clearly was not the leader
in, or originator of, the activity.

7. On August 26, 1994, the President signed into law the "Federal Trade Commission Act
Amendments of 1994," Pub. L. No. 103-312, 108 Stat. 1691 ("the Amendments") re-authorizing the
Commission through FY 1996. The Amendments contain a number of changes to the Federal Trade
Commission Act, including procedural improvements such as: (1) authorization to use civil investigative
demands (CIDs) in competition investigations; (2) authorization to obtain tangible items through the use
of CIDs; (3) expansion of venue, joinder of parties, and service of process options available to the FTC in
federal court injunction actions; and (4) elimination of the automatic stay of Commission orders upon
appeal, except in a few circumstances. Additionally, the Amendments codify certain existing restrictions
on the Commission’s authority regarding agricultural cooperatives and marketing orders.

8. To lessen the uncertainty of business participants about the antitrust implications of adapting their
businesses to the changing economics of health care, the Division and the FTC jointly issuedStatements
of Antitrust Enforcement Policy in the Health Care Areain September 1993, and revised and expanded
these Statements in September 1994. These Policy Statements provide detailed guidance to businesses and
their counsel as they adjust to the rapidly changing health care market. As revised, the 106-page Policy
Statements provide antitrust guidance with respect to nine separate areas that play an important role in the
emerging health care system:

-- mergers among hospitals;

-- hospital joint ventures involving high-technology or other expensive health care equipment;

-- hospital joint ventures involving specialized clinical or other expensive health care services;

-- providers’ collective provision of non-fee-related information to purchasers of health care
services;

-- providers’ collective provision of fee-related information to purchasers of health care services;

-- provider participation in exchanges of price and cost information;

7



DAFFE/CLP(95)14/07

-- joint purchasing arrangements among health care providers;

-- physician network joint ventures; and

-- multi-provider networks.

The two agencies also committed to providing expedited 90-day business reviews for the health care
industry. During FY 94, the Division provided such expedited guidance in response to twelve inquiries
involving the health care industry.

9. The Division reorganized a number of sections to ensure that adequate resources would be devoted
to specific sectors. At the end of FY 94, the Division reorganized the Communications and Finance Section
into a Computers and Finance Section and a Telecommunications Task Force. The new Task Force
includes lawyers with extensive telecommunications experience and will specialize in telecommunications
issues. To combat anticompetitive conduct that does not rise to the level of criminal violation, but that
unreasonably raises prices for consumers or otherwise harms the competitive process, the Division created
a Civil Task Force dedicated to cases of national and international importance. The Division also
established a New Cases Unit with the responsibility of reviewing and assessing potential cases. The Unit
hands off promising leads to the Civil Task Force or to other appropriate litigating sections for further
investigation. As a result of these changes and efforts, the Division issued compulsory process in 54 new
civil non-merger investigations in FY 94, a large increase over FY 93. This increase in investigations
paralleled an increase in the number of civil nonmerger cases filed.

10. During FY 94, the Division and the FTC drafted proposedAntitrust Enforcement Guidelines for
International Operationsto replace those issued by the Division in 1988. The proposed Guidelines were
published for public comment in October 1994. The new Guidelines articulate the agencies’ resolve to
protect both American consumers and American exporters from anticompetitive restraints where such
restraints have direct, substantial and reasonably foreseeable effects on U.S. commerce. As more countries
have adopted national antitrust laws, cooperation between national antitrust enforcement agencies has
increased, and the proposed Guidelines emphasize the importance of such international cooperation. The
Guidelines also recognize that comity-based doctrines such as sovereign compulsion may counsel against
antitrust enforcement in some circumstances (outlined in the Guidelines) or indicate that U.S. agencies
should work with foreign agencies.3

11. In FY 94, the Division stepped up its efforts to coordinate with State Attorneys General in the
enforcement of state and federal antitrust laws. One aspect of these efforts was the appointment of a Senior
Counsel to the Assistant Attorney General with direct responsibility for liaison with state enforcement
authorities. In addition to increased communication and understanding between the Division and the states,
these efforts produced tangible results in the form of joint and coordinated prosecutions and reduced
compliance costs for business. For example, the Division joined the Arizona Attorney General in
challenging exclusionary practices by that state’s largest dental insurance plan and joined the Florida
Attorney General in challenging a hospital merger that would have increased health care costs in that state.
Similarly, the Division coordinated its challenge to price information exchanges by Utah hospitals with the
Utah Attorney General. Increased state-federal cooperation avoids unnecessary duplication of enforcement
efforts and harmonizes the application of the state and federal antitrust laws, thus creating greater certainty
for businesses and their counsel and lowering compliance costs. The Division currently has six on-going
joint investigations with State Attorneys General.
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Division’s complaint appears at 6 Trade Reg. Rep. (CCH) ¶ 45,094, Case No. 4053, and the text of the
consent decree is located at 1994-2 Trade Cas. (CCH) ¶ 70,796.

44. On May 25, 1994, the Division, inU.S. v. Pilkington plc.and Pilkington Holdings Inc.,No. CV
940-345 (D. Ariz. 1994), filed a civil antitrust suit charging Pilkington, a British firm, and its U.S.
subsidiary with monopolizing the flat glass market. The complaint alleged that Pilkington, which dominates
the $15 billion a year international flat glass industry, foreclosed U.S. firms from foreign markets. Flat
glass is used for windows and architectural panels by the construction industry and for windshields and
windows by the automobile industry. The complaint alleged that Pilkington entered into unreasonably
restrictive licensing arrangements with its most likely competitors, then over the course of almost three
decades used these arrangements and threats of litigation to prevent American firms from competing to
design, build and operate flat glass plants in other countries. By the time the Division filed its complaint,
Pilkington’s patents had long since expired and its technology was in the public domain. A consent decree
accepted by Pilkington to settle the case will bar it from restraining American and foreign firms who desire
to sell their technology outside the United States. A summary of the Division’s complaint appears at
6 Trade Reg, Rep. (CCH) ¶ 45,094, Case No. 4061, and the text of the consent decree is located at 1994-2
Trade Cas. (CCH) ¶ 70,842.

45. On July 15, 1994, the Division inU.S. v. Microsoft Corp.,No. 94-1564LFO (D.D.C. filed
July 15, 1994), charged Microsoft, the world’s largest computer software company, with violating
Sections 1 and 2 of the Sherman Act. Microsoft licensed its MS-DOS and Windows technology on a "per
processor" basis that required personal computer manufacturers to pay a fee to Microsoft for each computer
shipped, even if the computer did not contain Microsoft’s software. The Division’s complaint further
alleged that Microsoft’s licensing contracts bound computer manufacturers to the contracts for an
unreasonably long period of time. Microsoft also imposed overly restrictive nondisclosure agreements on
software companies that participated in trial testing of new software, thereby impeding the ability of those
firms to work with Microsoft’s operating system rivals. The Division filed a consent decree in which
Microsoft is enjoined from conducting these and other restrictive practices. The tentative settlement was
reached in close cooperation with the competition authorities of the European Commission, made possible
by Microsoft’s decision to waive its rights to confidentiality as between the two authorities. The European
Commission had been investigating Microsoft’s conduct since 1993. This case was the first coordinated
effort of the two enforcement bodies in initiating and settling an antitrust case.See
6 Trade Reg. Rep. (CCH) ¶ 45,094, Case No. 4088, for a summary of the Division’s complaint. The text
of the proposed consent decree is located at 7 Trade Reg. Rep. (CCH) ¶ 50,764.4

46. The Division, in U.S. v. S.C. Johnson & Son, Inc. and Bayer A.G.,
No. 94 C 50249 (N.D. Ill. filed Aug. 4, 1994), filed a civil antitrust lawsuit against Bayer A.G. and
S.C. Johnson & Co. Inc. to block an exclusive licensing arrangement between S.C. Johnson, the dominant
manufacturer of household insecticides in the United States, and Bayer, a large German chemical
manufacturer. Johnson accounts for 45 to 60 percent of total market sales, while none of its major
competitors has more than 12 percent. According to the complaint, in March 1988, Johnson persuaded
Bayer not to enter the U.S. market, but, instead, to license cyfluthrin, a newly developed and patented
insecticide ingredient, exclusively to Johnson. Johnson also acquired a right of first refusal of any other
active ingredient that Bayer later developed. Bayer’s agreement to license rather than enter the U.S.
household insecticide market enabled Johnson to maintain its dominance of a highly concentrated market.
The Division negotiated a consent decree that ensures that Johnson’s competitors will have access to
Bayer’s active ingredient on terms and conditions that are at least as favourable as those accorded to
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55. In McLean County Chiropractic Association,the Commission charged that the association had
engaged in collective fee setting. The complaint specifically alleged that the association not only set the
maximum fees its members could charge patients and third-party payors for their services, but also
attempted to negotiate collectively on behalf of its members the terms and conditions of agreements with
third-party payors, with the result that consumers and third-party payors were deprived of the benefits of
competition of the services of chiropractors in the relevant market. Under the final consent order the
association is prohibited from entering into, or attempting to enter into, or acting in any way to further any
agreement or combination with any chiropractors to discuss or collectively determine their fees, or deal with
payors on collectively-determined terms.See McLean County Chiropractic Assn., Docket No. C-3491,
5 Trade Reg. Rep. (CCH) ¶ 23,524.

56. In another price-fixing case, the Commission issued in final consent orders against the American
Society of Interpreters (ASI) and the American Association of Language Specialists (TAALS) settling
charges that the groups conspired or combined to fix the fees their members could charge for services, and
engaged in illegal efforts to otherwise restrain competition among their members. Under the final orders,
ASI and TAALS are prohibited, among other things, from creating, distributing or endorsing any list of fees
for interpretation, translation or other language services; entering into or maintaining any agreement or plan
to fix or otherwise interfere with fees; and recommending or encouraging interpreters, translators or other
language specialists to charge certain fees. ASI and TAALS are additionally prohibited from maintaining
any agreement or plan to restrict the length of time any language specialist can work in a given period, the
time for which specialists are paid for preparation or study, or the number of language specialists hired for
a job.See American Society of Interpreters,Docket No. C-3491, 5 Trade Reg. Rep. (CCH) ¶ 23,538.

57. In Arizona Automobile Dealers Association (AADA), the Commission gave final approval to a
consent agreement settling charges that AADA agreed with its member dealerships to restrict non-deceptive
comparative advertising, and non-deceptive advertising of price discounts and the terms and availability of
consumer credit, thereby depriving Arizona consumers of the benefits of competition in the sale of new cars
and trucks. The order prohibits AADA from, among other things, restricting, regulating, or interfering with
the truthful, non-deceptive comparative, discount, or price advertising, or non-deceptive advertising
concerning the terms and availability of consumer credit of its members, or others, and from interfering
with, or advising them against such advertising.See Arizona Auto Dealers Assn., Docket No. C-3497,
5 Trade Reg. Rep. (CCH) ¶ 23,560.

58. The Commission issued a final consent order against the Community Associations Institute (CAI),
which manages condominiums and other homeowner’s associations, settling charges that enforcement of
CAI’s code of ethics restricted competition among its members by limiting the solicitation of clients. The
consent order prohibits CAI from interfering in any way with the truthful advertising and solicitation efforts
of its members. See The Community Associations Institute, Docket C-3498, 5 Trade Reg. Rep.
(CCH) ¶ 23,561.

59. The Commission accepted for public comment a proposed consent agreement settling 1988 charges
that Boulder Ridge Cable TV and Weststar Communications, Inc., two California-based cable companies,
entered into an illegal agreement not to compete with one another as part of Boulder Ridge’s acquisition
of Three Palms, Ltd. The FTC alleged that the agreement was not limited to the area in which the
acquisition occurred, but would restrain competition unreasonably in other areas. The proposed consent
agreement would prohibit the respondents from enforcing any rights they may have under certain paragraphs
of the agreement not to compete and would permanently prohibit the respondents from agreeing not to
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County, but would require divesture of other assets, including Holy Cross Hospital in downtown Salt Lake
City. See Healthtrust, Inc.-The Hospital Co., Docket No. C-3538, 5 Trade Reg. Rep. (CCH) ¶ 23,638.

99. In April, the Commission authorized its staff to seek a federal court order blocking Lee Memorial
Hospital’s proposed acquisition of Cape Coral Hospital, in Lee Country Florida. The FTC alleged that the
acquisition would significantly decrease competition for inpatient, acute-care hospital services in the Lee
County area as the acquisition would reduce from four to three the number of hospital competitors in the
relevant market and the combined entity would have an approximate 67% market share. On April 28, the
FTC’s request for a temporary restraining order was granted by a federal district court in Florida. On
May 16, 1994, the district court granted defendants’ motion to dismiss the complaint and dissolve the
temporary restraining order, on the ground that the acquisition was immunized from antitrust liability by
the "state action" doctrine. As noted above, the Commission appealed that decision to the Eleventh Circuit.
The Commission also issued an administrative complaint in this matter. The parties abandoned the
transaction. See Hospital Board of Directors of Lee County, 38 F.3d 1184 (11th Cir. 1994), Docket
No. 9265, 5 Trade Reg. Rep. (CCH) ¶ 23,608, 1994-1 Trade Cas. (CCH) ¶ 70,593.

b. Commission Administrative Decisions

100. The Commission upheld a 1986 administrative complaint, affirming in part and reversing in part
a November, 1990 decision by an ALJ that Coca-Cola Company’s acquisition of the Dr. Pepper Company
was likely to lessen competition in the production and distribution of carbonated soft drink concentrate in
the U.S. The transaction was abandoned after the Commission obtained a preliminary injunction, but the
administrative case went forward because Coca-Cola was unwilling to enter into a consent order requiring
it to obtain the Commission’s prior approval of future acquisitions. The ALJ upheld the complaint but did
not find that a prior-approval order was in the public interest. The decision was appealed by both Coca-Cola
and complaint counsel. The Commission upheld the ALJ’s findings that the proposed acquisition was
anticompetitive but reversed the ALJ’s decision not to issue a prior-approval order, concluding that future
Coca-Cola acquisitions of branded concentrate firms very likely could raise competitive concerns given
market conditions. In so deciding, the Commission found that the FTC and Clayton Acts applied to
unconsummated as well as completed mergers, and that the purchase agreement itself violated Section 5
of the FTC Act. The final order requires Coca-Cola to obtain approval prior to acquiring certain brand
name, soft-drink concentrate manufacturers but does not affect acquisitions of bottlers.See The Coca-Cola
Co., Docket No. 9207, 5 Trade Reg. Rep. (CCH) ¶ 23,625.

101. The Commission reversed the 1991 dismissal by an ALJ of a 1988 complaint and ruled that Coca-
Cola Bottling Company of the Southwest’s acquisition of the San Antonio Dr. Pepper franchise would
substantially reduce competition for branded carbonated soft drinks in the 10-county area around San
Antonio Texas. In doing so, the Commission also found Coca-Cola Southwest’s acquisition of the Canada
Dry franchise did not violate antitrust laws as alleged in the complaint. The Commission’s order requires,
among other things, that Coca Cola Southwest divest the Dr. Pepper franchise and keep the assets viable
and marketable prior to divestiture.See The Coca-Cola Bottling Co. of the Southwest, Docket No. 9215,
5 Trade Reg. Rep. (CCH) ¶ 23,681.

102. The Commission affirmed a 1992 decision of an ALJ and dismissed a 1989 complaint alleging
that the 1988 acquisition of Ukiah General Hospital by Adventist Health System/West in Ukiah, California
would substantially reduce competition for general acute-care hospitals in southeastern Mendocino County
and western Lake County. In his 1992 decision, the ALJ dismissed the complaint finding that the
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is prohibited from acquiring assets or stock of any company engaged in the retail outlet sale of prescription
drugs in these three markets.See Rite Aid Corp., Docket No. C-3546, 5 Trade Reg. Rep. (CCH) ¶ 23,659.

118. The Commission accepted for public comment a proposed consent agreement with Sulzer Limited
settling charges arising from its proposed acquisition of the Metco Division of the Perkin-Elmer
Corporation. The FTC charged that the acquisition would eliminate direct competition between Sulzer and
Metco in the highly concentrated market for aluminum polyester powder, a substance sprayed on jet engine
housings to improve the efficiency of the engines, and would increase the likelihood that Sulzer could
unilaterally raise its prices to jet engine manufacturers and others who purchase this product. According
to the FTC complaint, entry cannot occur quickly enough to deter anticompetitive behaviour. Pursuant to
the consent agreement, Sulzer agreed to help launch a new manufacturer of aluminum polyester powder.
See Sulzer Limited, File No. 941-0073, 5 Trade Reg. Rep. (CCH) ¶ 23,682.

119. In addition, the Commission gave final approval to consent agreements accepted for public
comment in the previous year in the following merger matters:

-- Dominican Santa Cruz Hospital, Docket No. C-3521, 5 Trade Reg. Rep. (CCH) ¶ 23,653.

-- Alvey Holdings Inc., Docket No. C-3488, 5 Trade Reg. Rep. (CCH) ¶ 23,508.

-- Imperial Chemical Industries, PLC., Docket No. C-3473, 5 Trade Reg. Rep. (CCH) ¶ 23,507.

-- Textron, Inc., Docket No. 9226, 5 Trade Reg. Rep. (CCH) ¶ 23,489.

-- Consol, Inc., Docket No. C-3460, 5 Trade Reg. Rep. (CCH) ¶ 23,416.

-- Valspar Corp., Docket No. C-3478, 5 Trade Reg. Rep. (CCH) ¶ 23,568.

c. District Court Actions

120. A settlement filed in federal district court requires Rubus Development Corporation (formerly
known as Supermarket Development Corporation) and Furr’s Supermarkets, Inc. (successor to Furr’s Inc.)
to pay $400,000 in civil penalties to settle FTC allegations that they violated several provisions of a 1988
consent order requiring divestiture of supermarkets in 12 towns in New Mexico and western Texas. Among
other things, the FTC alleged that Rubus and Furr’s failed to maintain the viability of six grocery store prior
to divestiture and acquired grocery stores without obtaining the required prior approval from the FTC. The
first installment of $150,000 was paid to the U.S. Treasury in February, 1994.See Rubus Development
Corp. et al., Docket No. C-3224, 5 Trade Reg. Rep. ¶ 23,527.
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IV. REGULATORY AND TRADE POLICY MATTERS

A. Regulatory Policies

1) DOJ Activities with Respect to Federal and State Regulatory Matters

121. The Division participates actively in regulatory proceedings in order to promote competition. Past
Division efforts influenced regulatory decisions to allow greater competition in the telephone, airline,
trucking and securities industries, among others. During FY 94, the Division continued these efforts by
filing comments in:

-- Federal Energy Regulatory Commission proceedings involving electric power transmission
pricing and oil pipeline rulemaking;

-- Interstate Commerce Commission proceedings on the ratemaking authority of motor carrier
rate bureaus;

-- Federal Maritime Commission proceedings that focused on the criteria to be used by the
Commission in determining whether shipping conference agreements unreasonably raised price
or decreased service; and

-- Department of Agriculture proceedings relating to the economic effects of marketing orders
for citrus fruit, tart cherries and milk.

122. In September 1993, the Division recommended in a letter to the Pennsylvania Insurance
Commissioner that she disapprove a plan by Blue Cross of Western Pennsylvania (BCWP) to use a "most
favored nation" clause in its contracts with hospitals. The clause was similar to the one at issue in the
Arizona dental care case discussed above and would have entitled BCWP to the lowest price that a hospital
has negotiated with any private payer. Use of "most favored nation" clauses by a dominant insurer such
as BCWP -- which accounted for almost two-thirds of private insurers in western Pennsylvania compared
to less than 8 percent for its nearest rival -- actually discourages hospitals from giving discounts to smaller
companies. The result is likely to be increased costs for hospital services and for health plans. The
Pennsylvania Commissioner subsequently issued a decision restricting BCWP’s use of the challenged
clause. In New York, the New York Insurance Commission cited the Division’s letter in rejecting a Blue
Cross proposal to use a "most favored nation" provision in that state. Purchasers of health care plans in
both Pennsylvania and New York -- that is, consumers and businesses -- likely will benefit from having
more alternatives and the opportunity to share in cost savings generated by competition among those plans.

123. In 1994 the Division reviewed five applications for new Export Trade Certificates submitted under
the Export Trading Company Act and its implementing regulations and concurred in the issuance of five
new certificates. The goods and services covered by the certificates included fruit, wood, and trade
facilitation services.

2) FTC Activities with Respect to Regulatory and State Legislative Matters

124. As part of its competition and consumer protection mission, the Commission seeks to prevent
or lessen consumer injury that may be caused by governmental activities that interfere with the proper
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130. The Commission filed comments in response to a Federal Reserve notice of proposed rulemaking
on proposed revisions to Regulation M, which implements the Consumer Leasing Act. Staff supported the
Board’s proposal for a segregation requirement, stating that the segregation of lease disclosures could
benefit consumers by making information readily apparent and easily accessible. And the Commission
suggested that the use of a toll-free number to provide some of the required disclosures in media advertising
may warrant consideration.

131. The staff of the Bureau of Economics testified before the International Trade Commission (ITC)
as part of the ITC’s investigation about the effects of orders in countervailing duty and dumping cases.
The testimony described a BE report issued earlier this year that attempts to identify decreases in domestic
industry revenues due to unfair imports. Staff surveyed 179 ITC final decisions from 1980 to 1988, and
concluded that in about two-thirds of the cases there was a decline in domestic industry revenues of less
than five percent, and in about one-eighth of the cases there was greater than 10 percent.

b. States

132. The San Francisco Regional Office commented to the California State Assembly on a bill that
would clarify the status of businesses that offer the service of "brokering" sales of new motor vehicles. The
bill would enable such businesses as individual brokers, credit unions and buying clubs to compete more
effectively and benefit California consumers by saving them money and inconvenience. Staff supported
the bill, but suggested that the ban on naming particular makes or models in advertisements could leave
brokering services at a competitive disadvantage and increase consumers’ costs.

133. The staff of the Bureau of Economics filed comments with the California Public Utilities
Commission on a proposal to permit retail "wheeling" of electric power. The comments consisted of a
cover letter, a study of competition issues in electric power which BE recently had submitted to South
Carolina, and a copy of an earlier BE comment filed with the Illinois Commerce Commission on price-cap
regulation. To promote competition in the power generation industry, staff recommended that artificial
barriers to entry be removed, and that traditional rate-of-return regulation be reviewed. Staff also
recommended that the regulators position themselves to deal flexibly with competition in transmission and
distribution of electric power as increased competition in these areas become more feasible in the future.

134. The Chicago Regional Office commented to the Indiana House of Representatives on a bill that
would ban brokering of new vehicle transactions. The bill would prevent anyone except dealers and owners
from negotiating sales or leases of new cars and trucks, thereby prohibiting many of the car sales activities
now sponsored by credit unions, buying clubs, and other organizations. Staff suggested that brokers can
save consumers money in purchases and in search costs. Car dealers may participate with credit unions,
buying clubs and referral services to offer cars at reduced prices and, in return, dealers can gain access to
customers and perhaps increase volume. Staff concluded that the prohibition of these alternative methods
of arranging new vehicle transactions would likely reduce competition and deprive consumers of savings
that they could realize by using these methods.

135. The staff of the Bureau of Consumer Protection filed comments in response to a proposal by the
Louisiana Board of Embalmers and Funeral Directors to amend its rules governing the removal of bodies
from the state. The proposed rule would require that, with some exceptions, a body could not be removed
from the state unless it was first embalmed (or cremated). This requirement, staff suggested, could force
consumers to purchase services they neither need nor want, and it could increase the costs borne by
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B. Department of Justice Trade Policy Activities

140. The Division is extensively involved in interagency discussions and decision-making with respect
to the formulation and implementation of U.S. international trade policy. The Division participates in
interagency trade policy discussions chaired by the Office of the U.S. Trade Representative and is a
participant in the trade policy activities of the National Economic Council (NEC), a cabinet-level advisory
group. The Division provides antitrust and other legal advice to U.S. trade negotiators and heads
interagency discussion on the relationship of trade policy and competition policy, including the role, if any,
of competition policy and enforcement principles in multilateral trade instruments. Both DOJ and FTC
participate in bilateral and multilateral discussions and work projects to improve cooperation in the
enforcement of competition laws.

141. The Division represents the Department on the Committee on Foreign Investment in the United
States (CFIUS), an interagency group chaired by Treasury that advises the President on enforcement of the
Exon-Florio provision, a 1988 statute that permits the President to block or suspend foreign acquisitions
of U.S. assets that "threaten to impair the national security."

142. The Department and the FTC have an extensive program to provide technical assistance in
antitrust development to countries with emerging market economies. In addition to advancing the adoption
of competition policies that incorporate sound economic principles and effective enforcement mechanisms,
these programs create long-term cooperative relationships with policy and enforcement officials in the
countries involved.

143. The Division drafted comments on behalf of the United States Government for filing in a Japanese
Fair Trade Commission (JFTC) proceeding that examined competition in public procurement in that
country. The Division urged the JFTC to emphasize that the Japanese government will not tolerate bid
rigging or other anticompetitive practices in the public procurement process and that practices that have the
effect of unfairly excluding American and other non-Japanese firms from the Japanese public procurement
market will be subjected to significant sanctions.

144. The Division, through Deputy Assistant Attorney General Diane Wood, co-chairs the Deregulation
and Competition Policy portion of the U.S.-Japanese Framework discussions. In these discussions, the
United States has urged the Japanese government to strengthen its enforcement of that country’s
antimonopoly law, to make its administrative procedures fair and open, and to accelerate an effective
program of deregulation to open markets to competition.

145. The Division, with the participation of the FTC and other U.S. government agencies, chairs the
Competition Policy Working Group of the U.S.-Korea Dialogue for Economic Cooperation. The working
group focussed on a broad range of antitrust enforcement and competition-related topics. As a result of
the discussions, the Korean Government decided to take steps toward strengthening the Monopoly
Regulation and Fair Trade Law and its enforcement, applying competition principles in its deregulation
efforts, improving access to television and radio advertising slots, addressing anticompetitive or unfair
practices by industry association restrictions, and revising KFTC regulations and guidelines that may impede
procompetitive activities.
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V. NEW STUDIES RELATED TO ANTITRUST POLICY

A. Antitrust Division Economic Analysis Group Discussion Papers

146. The Division did not issue any Economic Analysis Group Discussion Papers during the period
January 1 through September 30, 1994.

B. Commission Economic Reports, Economic Working Papers and Miscellaneous Studies

147. Although the Commission is primarily a law enforcement agency, it also collects, analyzes and
publishes information about various aspects of the nation’s economy. This work is done by the Bureau of
Economics, and consists of studies on a broad array of topics relating to antitrust, consumer protection and
regulation. A list of FTC studies that are available to the public is provided below. Studies may be
obtained from the Federal Trade Commission, Division of International Antitrust, 6th and
Pennsylvania Ave., N.W., Washington, D.C. 20580

1) Economic Reports

148. Ippolito, Pauline and Overstreet, Jr., Thomas,Resale Price Maintenance: An Economic Study of
the FTC’s Case Against Corning Glass Works, January 1994. The study is intended to help increase
understanding of the economic motivation for RPM when the products at issue are relatively simple goods
that do not fit the most well-known efficiency rationales for the practice. The study found no evidence of
collusion among Corning’s dealers or competitors, and stock market movements (as well as the value of
sales) for Corning and some of its competitors do not support anticompetitive theories. The authors find
the results "consistent with the theory that RPM may at times be used as a method of increasing distribution
of ’simple’ products sold through multiproduct dealers."

149. Morkre, Morris and Kelly, Kenneth,Effects of Unfair Imports on Domestic Industries: U.S.
Antidumping and Countervailing Duty Cases, 1980-1988, February 1994. The study analyzes the effects
of dumped and/or subsidized imports on the domestic industries with which they competed. The authors
found that, in nearly 90 percent of the 179 cases analyzed, unfair imports caused reductions in domestic
industry revenue of less than 10 percent.

2) Working Papers

150. Daniel, Timothy and Kleit, Andrew, "Disentangling Regulatory Policy: The Effects of State
Regulations on Trucking Rates," WP #205, July 1994.

151. Ludwick, Richard, "Reversing Roles: Stackelberg Incentive Contract Equilibrium," WP #206,
July 1994.

152. Coate, Malcolm, "Merger Analysis in the Courts," WP #207, August 1994.
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