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1 In its background paper, the Secretariat proposes aternative definitions of "buyer power" which
share certain core elements -- the retail buyer(s) has certain attributes that enable it to receive special
concessions from its supplier(s) that are not justified by any procompetitive efficiencies and have a
significant adverse affect on competition. In the most recent decision in the United States dealing with the
issue of buyer power, Toys "R" Us, 1 the Federal Trade Commission employed concepts similar to those
core elements employed by the Secretariat. As discussed in depth below, the Commission found that Toys
"R" Us, through its size and other attributes, secured agreements from its suppliers to disadvantage a retail
rival to the detriment of consumers.

2. Only one antitrust statute, -- section 2 of the Clayton Act as amended by the Robinson- Patman
Act -- has an express provision for buyer liability. However, the other federal antitrust laws apply equally
to conduct by buyers and sellers that violate their broad prohibitions. The U.S. antitrust enforcement
agencies -- the Federal Trade Commission and the Department of Justice -- bring appropriate enforcement
actions against any person, buyer or seller, who exercises market power in a manner that injures
competition.

3. Although buyer power has been an issue in the United States since the beginning of the century,?
only recently has the increasing concentration on the retail side gained attention rivaling that received by
its more prominent counterpart -- seller power. Given the increasing consolidation in the retail sector in
the United States, however, one can expect continuing interest in the consumer welfare implications
associated with buyer power.

4, As discussed below, an antitrust analysis involving allegations of anticompetitive conduct by a
buyer will focus on many of the same issues that inform an analysis of seller conduct. For instance, issues
relating to "characterization" may be at the forefront; that is, is the conduct subject to the per serule or a
more elaborate rule of reason analysis. Although this inquiry will focus, in the first instance, on whether
the conduct isjoint conduct, or unilateral, as with conduct by seller, the courts are increasingly rejecting a
strict per se test for cases involving buyers. Where arule of reason analysisis judged to be appropriate, it
will not be unlike a case involving sellers: that is, issues relating to market definition, market power,
proffered efficiency defenses, and anticompetitive effects may be significant issues. All of these issues
were important to the Commission’s decision in Toys "R" Us

5. This paper focuses on the legal principles underlying the Toys "Ra&és It also reviews the
buyer-induced price discrimination provisions of the Robinson Patman Act. Prior to discussing the Toys
"R" Us case in detail, the paper discusses a number of cases where the courts found that a buyer’s conduct,
whether joint or unilateral, was not subjecpt se condemnation, but required a more searching inquiry

into the purpose and effect of the conduct. These cases involve joint purchasing arrangements and non-
price vertical restraints, which, under U.S. law, are judged under a rule of reason because they hold the
potential to increase consumer welfare. The next section lays out the Toys tRtigi®n, explaining

why the Toys "R" Us conduct was sufficiently different from these prior cases as to be unlawful under
both theper se unlawful and a rule of reason analysis. Finally, we discuss U.S. law as it relates to buyer
induced price discriminatio.

l. Joint Buyer Conduct - Cooper ative Buying Groups

6. In Northwest Wholesale Stationers v. Pacific Stationery & Printingtl® plaintiff complained

that his expulsion from a buying cooperative constitutedrae violation of the antitrust laws as a joint
refusal to deal by the cooperative memteRather than finding that engaging in a wholesale purchasing
cooperative is "characteristically likely to result in predominantly anticompetitive effects,” the Supreme
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15U.S.C. 13 (a), prohibitsa seller from discriminating in price between two or more competing buyersin
the sale of commodities of like grade and quality where the effect of the discrimination may be to 1)
substantially lessen competition or tend to create a monopoly in any line or commerce, or (ii) to injure,
destroy; or prevent competition with any person who grants or knowingly receives the benefit of the
discrimination, or with customers of either of them.

41. The key issues in determining liability under this section are the type and extent of injury to
competition that can satisfy the Act's requirements. Two types of injury are commonly alleged: a)
"primary line", where the injury is to competition between the seller granting the discriminatory discount
and other sellers; and b) "secondary line", where the injury is to competition between the favored
customer of the seller who receives the discriminatory lower price and the seller’s disfavored customers.
Secondary line injury is more pertinent to this round table. Secondary line injury can be established either
directly by evidence of displaced safspr by inference through proof of a substantial price
discrimination between competing purchasers over ¥#me.The latter inference can be rebutted by
showing that the two purchasers did not compete, for example, at the same level of distribution or in the
same geographic mark®tor by evidence breaking the causal connection between the price differential
and the lost sales or profits.

42. The Act provides three statutory defenses -- "cost justification,” "meeting competition,” and
"changing conditions." The cost justification defense arises out of the provision in Section 2 (a) that
allows for price differentials based on "differences in cost of manufacture, sale or delivery resulting from
differing methods or quantities" in which the commodities are "sold or delivered." Section 2 (a) also
allows price differences due to "changing conditions affecting the market for or marketability of the goods
concerned," such as deterioration of perishable goods, obsolescence of seasonal goods, or distress sales
under court proces8. Section 2(b) permits price differences that represent a good faith effort to meet the
competition of one or more other firms.

43. Sections 2(c), (d) and (e) are aimed at ensuring that firms do not circumvent the direct
proscriptions of the Act by granting discriminatory discounts indirectly, through the provision of
brokerage, advertising, and promotional allowances, or services. Section 2(c), 15 U.S.C. 13(c), prohibits
sellers from paying to or receiving from a buyer certain commissions, brokerage fees, or other
compensation or any allowance or discount in lieu thereof except for services rendered in connection with
the sale or purchase of goods. Sections 2 (d) and (e), 15 U.S.C. 13 (d), (e), prohibit sellers from granting
advertising or promotional allowances or services unless the same allowances or services are available to
all competing customers or purchasers on proportionally equal terms.

44, Section 2(f), the so-called "buyer provision" of the Act, prohibits any person engaged in
commerce from knowingly inducing or receiving a price discrimination that is prohibited by Section 2(a).
Section 2 (f) does not expressly mention power buyers and does it categorize the recipients of illegal
price discrimination by size. However, as noted above, the legislative history makes clear that this
Section is directed primarily against buyers, such as chain stores, who use their purchasing power to
extract price concessions from their suppliers. Viewed in the context of U.S. antitrust enforcement policy
today, Section 2(f) is aimed at preventing market inefficiency and ultimate harm to consumers that may
result when, for example, an inefficient buyer with large market share is able extract discounts that are not
cost justified..

45, To establish buyer liability under Section 2(f), the evidence must show that the buyer knew or

should have known that the discrimination it induced or received was an illegal discrimination. Buyer
liability is entirely derivative of seller liability under Section 2 (a), and the defenses and injury to
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