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procompetitive business justifications exist for their use, and whether they are likely to result in substantial
harm to competition.31

B. Analysis of “Conspiracies to Monopolize” Under Section 2 of the Sherman Act

24. Section 2 of the Sherman Act prohibits, inter alia, combinations or conspiracies “to monopolize
any part of ... trade or commerce.”  15 U.S.C. §2.  To prove a section 2 conspiracy violation, the plaintiff
must establish (1) the existence of a combination or conspiracy, (2) some overt act in furtherance of the
conspiracy, and (3) specific intent to monopolize.32  Although the elements of a section 2 conspiracy claim
are distinct from those under section 1, similar analytical principles apply.

25. The most important aspect of section 2 conspiracy cases is typically the existence of an
agreement to engage in objectionable conduct.  As with section 1, the agreement may be established
through either direct or circumstantial evidence.33  Inferences of conspiracy under section 2 are governed
by the same general principles applied in section 1 cases.34  Indeed, collusion cases filed against
oligopolists often contain counts alleging violations of both section 1 and section 2.

26. Although the performance of an overt act in furtherance of the conspiracy is a required element
under section 2, the act need not be illegal in and of itself to meet the requirement.  Rather, it can be any
act in furtherance of the conspiracy.35  In addition, the requirement that defendants possess a specific intent
to monopolize can be proved by direct evidence of actual intent, or can be inferred from conduct.36

However, a number of courts have refused to infer specific intent in the absence of a showing that
defendants were engaged in anticompetitive exclusionary conduct having no legitimate business
justification.37  Commentators have argued that section 2 conspiracy claims are analytically redundant of
section 1 claims.38  While not all section 1 claims amount to a conspiracy to monopolize, every
combination or conspiracy that offends section 2 can easily be held to be an unreasonable restraint of trade
under section 1.39  In NYNEX Corp. v. Discon, Inc.,40 the Supreme Court appeared to affirm this reasoning,
suggesting that unless a plaintiff could prevail on its section 1 claim it could not establish a conspiracy to
monopolize.41  Thus, as one commentator has noted, “[t]he Supreme Court’s decision in NYNEX . . . may
provide substantial guidance in reconciling Section 2 conspiracy law with cases decided under
Section 1.”42

C. Analysis of Coordinated Effects Mergers Under Section 7 of the Clayton Act

27. Section 7 of the Clayton Act, 15 U.S.C. §18, prohibits mergers or acquisitions “where in any line
of commerce or in any activity affecting commerce in any section of the country, the effect of such
acquisition may be substantially to lessen competition, or to tend to create a monopoly.”  It has long been
settled that the incipiency nature of section 7's language affords courts the ability to block acquisitions that
substantially increase the risk of harm to competition, even before such harm has occurred.43  Thus, section
7 “necessarily requires a prediction of the [challenged] merger’s impact on competition, present and
future,”44 and “deals in probabilities, not certainties.”45

28. The focus of section 7 inquiry is whether a proposed transaction creates an “appreciable
danger”46 of anticompetitive effects, regardless of whether those effects result from post-merger conduct
that would be actionable under section 1 of the Sherman Act.47  Accordingly, a merger that would
substantially enhance the ability of firms in the post-merger market to engage in oligopoly pricing, conduct
that by itself is outside the scope of the Sherman Act, may be prohibited under section 7.48

29. In thinking about whether a proposed merger or acquisition creates a substantial risk of
coordination, it may be helpful to understand how market characteristics can affect the likelihood and form




















