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Bear Mr, Rosolio: 

T h i s  b e t t e r  r e s p n ? s  to your  request  far  a s t a f f  advisory 
opinion concerning t h e  l e g a l i t y  under t h e  laws enforced by t h e  
Federal  Trade Commission of the  farmat ian,  m a r k e t i n g ,  and 
opera t ion  sf Marylan? EedicaP Eye Assoc ia tes ,  P e A .  ( A P ~ T R m ) ,a 
p ro fe s s iona l  corpora t ion ,  EmA i s  owned by wine shareholders ,  
a l l  ophthalmologis ts ,  p r a c t i c i n g  i n  the  Ba l t imore ,  Maryland 
metropol i tan a r ea ,  

According t o  the  m a t e r i a l s  accompanying your request ,  A 
is  a p rofess iona l  corpora t ion  formed for t h e  purpose s f  o f f e r i n g  

@ cphthalmologic s e r v i c e s  t o  c e r t a i n  c ' e f i n e d  groups, s p e c i f i c a l l y ,  
corpora t ions ,  la3or unions,  ane Realth Maintenance Organizations 
("HMOs")  i n  the  Baltimore m e t r o p l i t a n  a r e a ,  -WEA will! j o i n t l y  

market t he  s e r v i c e s  of i t s  members an8 se rve  as  a r e f e r r a l  cen te r  
f o r  consumers seeking ophtkalmologic s e r v i c e s ,  A will market 
i t s e l f  as  o f f e r i n g  a  f u l l  range of eye s e r v i c e s  a t  a v a r i e t y  of 
l oca t ions  throughout t5e  Baltimore a r ea ,  

The nine physic ian shareholders  s f  W S A  make up f i v e  
seFara te  medical p r a c t i c e s  l o e a t  5 i n  + i f f e r e n t  a r eas  throughout 
the Bal t imore  metropol i tan area.' S i x  of the  The 

d i s t ances  

S e t  . P D - c - s  p!-ysicians8 o f f i c e s  range from 
approximate:. 3 - : l e s  t 3  approximately 4 0  mi les  from each. 
o the r .  Theec-1%.3 , r e c t  over lap  is  i n  P a r k v i l l e ,  where the  
two pa r tne r s  a n t  o l e  of the s o l o  p r a c t i t i o n e r s  each have an 
o f f i c e .  ' 



You have in8icated that opht3almologists may compete in two 
separate product markets: medical and surgical eye care services 
offered only by ophthalmologists and those eye services offered 
by both ophthalmologists and optometrists. According to 
statistics you provide?, there are approximately 1 0 5  ophthal-
molsgktts and 3.00 optometrists in the Baltimore metrowlitan 
area.' Basef on these figures. m a y  o60411.40optometitan optomet i n  Y2t488.64tef 
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I t  is anticipated that MEW patients will constitute a s9a19 

percentage of each pkysicianPs total number of patients, 


The p>ysician, as a consition of his participation, agregsl o  maintain hospital privileges at an A-approve? hospital, 
perform all services in aecsrlance with proper medical practice 
and rules of professional conduct, and comply with a l l  bY Laws, 
rules and regulations, policies, and directives sf m ~ .  
Physicians will be required to submit information to r n ~  
regarding services provide6 to MmA p a t i e n t s  in t h e  form 
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d i s t r i b u t e  p a p e n t s  t o  each physician based on the  s e r v i c e s  
performed, A percentage of the  fee due the  physic ians  i s  
withheld by FmW t o  cover the  expenses of ope ra t ion ,  W w i l l  
o f f e r  i t s  s e r v i c e s  t o  corpora t  s a t  a percentage discount  o f f  
i t s  phys ic ians '  normal f ee s .  A w i l l  o f f e r  c e r t a i n -  s e r v i c e s ,  
s u c h  a s  eye examinations and e l a s s e s ,  on a c a p i t a t i o n  b a s i s ,  
nder the  c a p i t a t i o n  program, purchasers will pay a f i xed  fee  t o  
A i n  exchange for  m E A * s  omise t o  provide t h e  covered eye 
v i ce s  whenever needed, A w i l l  a l s o  en t e r  i n t o  c o n t r a c t s  

with HMOs,  Physic ians  e l e c t i n g  to p a r t i c i p a t e  i n  RPriBs will be 
compensated for s e r v i c e s  rendered to HEulg p a t i e n t s  i n  accordance 
with a fee s c h e d u l e  t o  be adopted, The  fee sckeeenle will be 
determined by a committee made up s f  shareholders  of =A and 
r e p r e s e n t a t i v e s  s f  the  ME38, Physic ians  p a r t i c i p a t i n g  i n  B m  
programs a l s o  agree ta a p a t i e n t  h o l d - h a r m l e s s  provis ion w i t h  
respect t o  a n y  physician s e r v i c e s  determined by t h e  HMO 
u t i l i z a t i o n  committee not t o  be medically necessary, 

The law governing the p r o p s e d  c o n d u c t  is n o t  e n t i r e l y  
c l e a r ,  Nowever, Sase? on our reading of t h e  Paw, as well as  our 
cons idera t ion  of the  types of anticompeti  t i v e  e o n d u c t  t h a t  
warrant Commission a c t i o n ,  we a r e  of the  opinion t h a t  t h e@  formation,  marketing, and ope ra t ion  of W E A r  a s  p rowsed ,  is not 
l i k e l y  t o  warrant cha l lenge  as  a v i o l a t i o n  l i k a r 4 � r v n 3 . 3 7 a n 1  a n d  

hal5�(as )Tjun55 c 4.30703 Tm�(w385)T(as )Tj5m�(likar4�rvn3.37an1 )Tj�0.11capitc 2.081 0 Td tilizatng,3ase? of as likar4
43 0 Td2C 8ase? o f  

of l i k a r 4 
 4 3  0  T d 2 C  2 8 s e ?  n e c e s s a r y ,  
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physicians was not necessary to the achievement of the purported 

goals of the foundations, I?, at 352-54, 356. 


venture required some horizontal restraint, In that ease, the 
Court considered the legality of restrictions on psiee and output 
of televised college football games, found that t h e  marketing and 
sale of league sprts inherently required some k 0 r i z o n t a P  
agreement among competitors, and d e t e r m i n e d  t k a t  rule-sf-reason 
analysis was appropriate to consider t h e  l e g a l i t y  of p a r t i c u l a r  
restraints, The Court f o u n d ,  however, that the challenged 
restraints on price and output were not integral to the 
legitimate and procompetitive goals  of the NCAA in offering 
televised college football, Under the rule of reason, the C o u r t  
rejecte2 petitionera' profferee justifications and found the 
restraints illegal, While recognizing that a j o i n t  selling 
arrangement may "makle] possible a new product by reaping 
otherwise unattainable efficiencies," the Court found that the 
NCCA had failed to demonstrate such efficiencies. NCAA, 468 U . S .  
at 1131 quoting 457 P4Msh 401.5195 Tc 13 7 12t2.75 331.1993 424.7 335.4399 390.2399 Tmanot d�(such3.099 Tc 1.7servj�11.5 0 0 12.113.125 444.47535 0 12.355 0 12.3o3 a  0 �0 Tc 6.845 0 Td�(ille125 133.2t )74001 436.7999 T35 48 0 Td�(v86(urCA )Tj�-0.435 6.6)Tj6_4 1 Tf�is(such )Tj�0 Tc 3.068 0 Td�(ap79879icies. )T-75 0 0 12.62/T1_45 095 0 0 17we0.0109 Tc 6.612.68 0 Td�(of )Tj�-0 0 11.124_4 1 Tf�eason,  )Tj�0 Tc 3.878�0.0109 6Tm�(Tj�-0 0 11.399�0.0109 aTc 7we0.01093370 0 12.113.125 4 0 0 13 12070.013.20 1raints )an  0 �0 Twi�EMC �/StyleSpan <</MCID 6 >>BDC �BT9 Tma1peti to t808e0.0109 Tc 6.637 3s128Td�13.2t312.3>BDC �BT4 1 Tf�10.125 0 00 0 12.375 415.09.353.2t312.3>BDC �Bexamine25 4 0 0 13 8c 3.878�0 415.679ic 12.5 366.j�5.0NCAA, Tj�-0.23- 0 12.35arervj�11.5 042. 0 12.75 83.5192 3yleS2032903.2t08t t t t 
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physician members receive less reimbursement, Each physician 
thus has an incentive to h o l d  down utilization of their own 
services as well as those of the other members, Thus, there 
appears to be substantial risk sharing with respect to sarvices 
offered under the capitation program, 

The physicians in A will be reimbursed for other eye 
services o n  the basis of a fee schedule or on the basis sf their 
a c t u a l  charges minus a discount determined by A* Although 
t he r e  i s  less integration w i t h  respect to the services n o t  
offered under the capitation program, t h i s  aspect of the program 

grapriate for rule of reason analysis, As stated 

treatment is not appropriate where the setting of 

illary and reasonably related to a joint venture or 


new produc t ,  

The ,WEB physician shareholders appear to be creating a 
legitimate joint venture rather than engaging in naked 
restraints, lVeVlEA will market itself as offering a full range of a eye n o t  of as eye .(eye )Tj7610109 Tc 11.5 0 0 12.0 0960.7907 299.0 46aCorprapitascian and rather 5 233.026 0 organizapitascian offering eye .3704.795 0 car(rule )Tj�-0.0217 0 5.551 0 Td�(for )0109 T425.551 0 �(rirring )Tj�0.0109 Tc 3.673 0 employeesoint e 8 o i n t  

offering  Tf�240854 Tc 11.625 0 0 12. 25 235.138 0960.7397 Tm�(full )Tj�0.0109 Tc 11.5 0 0 12.74138 0960.7397 coverageoint 

a  
a s  t h e  physisoint and t o  a 

as eye 

t o  eye rule to market a e y e  to eye ra
(eye )Tj
/T1_1 1 T2472.1_3 8.3119Tc 49 T252.75460.7314.11.61297 Th
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competition msng  the participants, this appears to be more than 
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The Board also may classify or reclassify any unissued shares by 
fixing or altering them in such respects as voting powers and 
dividends* The csqorate  chartar also provides that there may be 
no Less than four  ( 4 )  stscMslders, 

The total n e of shares of capital stock which is 
authorized to be issued is One Hundred Thousand (100,000) shares of i3(csqorate )Tj�/10c 134D 5 >>BDC �BT3strack,1.9193 544.3206 Tm�(of )Tj�-0j�-0.0 1ET�EMC5 >>BDC �BT3Fift 0 13.25 61.6794 579.3206 Tm�(which )Tj�.0816c 145MC5 >>BDC �BT33.5 0 0 11.125 405.8401 Tm�(224 Tm�(bof )Tj�-00.056Tc 4-0.05 >>BDC �BT3(53.28 0 0 13.25 474.9598 52055.8401 Tm�(than )Tj�/T1_301 405 0 5 >>BDC �BT3s0 12.75 345.833.8401 Tm269�eb2s �(of )Tj�-�/T1_13800)5 0 5 >>BDC �BT3i0 0 13.625 119.0402 5553206 Tm�(total )Tj) than th4422.3  5 >>BDC �BT3A.125 155.7598 555.3101 Tm�(0bof )Tj�9.074>>BDC  5 >>BDC �BT3CQ~OII0 12.875 266.3998 5369�eb2s �shares than s h a r e s  r e s p e c t s  which One total t�(and )Tj00.0588.96026497877 Tc13.5($9,860 0 13.25 47598 555.07.8404 Tm�(dividend)Tj�-034Tc 14 1497877 Tc13.5an 0 13.375 139.9197 52889�eb2s �12hich 
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