
1221 Brickell Ave, 
M i m i ,  Florida 33231 

Dear Mr, Macina: 

This letter responds to your rewest on behalf of Pan 
merican Management Associates, Ltd, for  a s t a f f  advisoq 
opinion 



t 

Robert P. Maeina, E s q .  

maintenance organizations, BPOs, insurance companies, and 
third-party abin is t ra ta rs ,  with which P contracts, 

will solicit physicians who are me&ers of the 
medical 
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maintenance organizations, PB88, or other managed care plans, 
except for plans that provide senices to menntaers o f  plans 
w i t h  which P has a 
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are not involved either i n  managing the PPQ or in price 
negotiations, The prices agreed upon between P 
purchasers 06 health care s e n i c e s  will be submitted to the 
individual physicians, who will decide independently whether 
to participate in each contract, There is no agreement mong 
the providers to accept particular priees, and there are no 
agreements concerning prices to be charged to patients not 
covered by P contracts ,  

Antitrvst issues would be raised by any agreements mowg 
the PPB" participating physicians as to the priees they 
would accept from third party payers contracting w i t h  the PPO 
or the prices they charge to other patients, or by an 
agreement to deal with t h i r d  parthes only twough P 
agreements are not inherent  in the operation o f  the PP8 as 
its has been proposed, However, the physician participating 
providers and the management sf the CPU should be aware that 
ant i tmst  issues would arise if P becme a vehicle f o r  
collective negotiat ion between the participating physicians 
and third party payors, 

According Lo your submission, dour individuals who are 
physicians, two of whom are also li Partners in 
are officers or directors o f  CNS, I? " general partnere @ While your letter states that these dividuals will not 

t 2 y  participate in the negotiation sf contracts between 
and managed care plans, it possible t h a t  they could 
le to direct or influence P " activities, including 

contract negotiations, However, the presence sf individual 
providers in the management structure s f  a PPO does not 
necessarily mean that the actions sf the entity are 
considered %o be the product of a horizontal agreement, As 
long as the physician managers are not responsible to, or 
othemise acting on behalf of, a group sf competing 
physicians, CHS would not be considered to an organization 
eontrolled As 
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Robert P. Macina, Esq, 

A second area o f  concern wi th  respect to provider-
sponsored PPOs relates to the effect of t h e  PPO on possible
market e n t q  by otber competing organizations of providers, 
24 PPO could impede the development of other similar 
organizations if it ineluded a large proportion of %he 
providers in a market and those providers would not  or could 
not participate in other plans, This could be the ease if 
the PPO w e r e  organized in order to prevent the fornat ion of 
competing plans and mast local providers refused to 
participate in any other plan, or if the plan had a large 
proportion o f  local physicians and was able to revire  
participating providers to affiliate only w i t h  it, In t h i s  
case, the proposed PPO would have such a small share of the 
hospital and physician markets that there appears to be no 
possibility that i t s  operation would impede entw by other 
PPOs . 

For the reasons discussed above, it does not appear t h a t  
the operation by P of the proposed co&ined provider u n i t  
would violate any law enforced by the Federal Trade 
Comission. This office retains the r i g h t  to reconsider the 
cquestions involved and, w i t h  notice to the requesting party, 
to rescind or revoke i t s  opinion if implementation of the 
proposed program results in substantial anticompetitive 
effects, if %be pragrm is used for impraper purposes, ar If 
it would be in the p&lic interest go do so, The above legal 
advice i s  that of staff of the Bureau of Competition only, 
Under the Comission% Rules of Practice S % * 3 ( c ) ,the 
Comission is not bound by t h i s  advice and resesves the right 
to rescind it at a later  time and take such action as the 
p a % i cinterest may require, 

Michael D. McNeely 
Acting Assistant Director 


