
Bureau of Competition 
Health Care Division 

April 9, 2010 

Kathleen A. Reed 
Dykema Gossett PLLC 
400 Renaissance Center 
Detroit, MI 48243 

UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

Re: University of Michi1:an Advisory Opinion 

Dear Ms. Reed: 

This letter responds to your request on behalf of the University of Michigan (the "University") 
for an advisory opinion on whether a prescription-drug benefit program proposed by the 
University would fall within the Non-Profit Institutions Act ("NPIA"). The NPIA exempts 
from the Robinson-Patman Act "purchases of ... supplies for their own use by schools, 
colleges, universities, public libraries, churches, hospitals, and charitable institutions not 
operated for profit."\ Based on the information that you have provided, we have concluded 
that, subject to certain caveats set forth below, the NPIA exemption would apply to the 
University'S proposed use of NPIA-discounted pharmaceuticals through a GPO replenishment­
based drug benefit program. 

Program Description 

We understand from your letter that the University is a public university chartered under the 
Constitution ofthe State of Michigan? It is also a 501 (c)(3) tax-exempt entity.3 It provides a 
prescription drug benefit to its 
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pharmaceuticals, where they are the least expensive option, would reduce the cost to the 
University of its health benefits program. 

The University will engage the services of a number of entities to operate the proposed 
program. These entities are: (1) informedRx, a for-profit pharmacy benefits manager; (2) 
Wellpartner, Inc., a for-profit replenishment administrator and mail-order pharmacy, and (3) a 
number of for-profit retail, mail-order, and University-owned pharmacies (each a 
"participating pharmacy"). Only University employees and retirees, and their dependents, will 
be eligible to participate in the program (the "members,,).5 

Under the proposed program, members will submit prescriptions to a participating pharmacy, 
which will contact informedRx to verify the members' eligibility to participate. The 
participating pharmacy will fill the prescription, collect the copayment, and submit a claim to 
informedRx for processing and payment. Upon receipt of the claim, and on 
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participating pharmacy's standard-rate pharmaceuticals with the NPIA-discounted 
pharmaceuticals. 

Though, as explained above, the fees paid to informedRx and Well partner will be flat fees that 
will not vary with the type of claim processed (NPIA or non-NPIA), the participating 
pharmacy fee is not a flat fee. Rather, for standard-rate claims the participating pharmacy nets 
the difference between the amount paid for the pharmaceuticals by the pharmacy benefit 
manager (plus the member copay) and the amount paid by the pharmacy for the 
pharmaceutical (its wholesale acquisition cost or "WAC"). Thus, the amount the pharmacy 
earns on each claim varies. 

In the case ofNPIA claims, the University must attempt to replicate this amount to enable 
Well partner to recoup the correct amount as part of its claims processing and to ensure that the 
for-profit participating pharmacies do not fmancially benefit from filling NPIA claims. To 
replicate the amount, the University would need to know each participating pharmacy's WAC 
for the pharmaceuticals involved in each NPIA claim. But pharmacies do not generally share 
this information; they consider their WACs to be proprietary information. For this reason, the 
University proposes to use Wellpartner's WAC for each pharmaceutical as a substitute for the 
participating pharmacies' WACs on NPIA claims and to calculate the fee retained by the 
participating pharmacies on those claims on a "per claim, per drug" basis using the 
Wellpartner WAG7 Further, the University will use up-to-date WAC data from Wellpartner, 
and, together with Wellpartner, "will develop and implement an audit process to monitor the 
GPO Program's compliance with the program parameters.,,8 The University represents that 
Wellpartner's WAC "is likely to be slightly higher than, or at best, equal to the WAC enjoyed 
by" the participating pharmacies.9 Thus, the 
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needs. IS Thus, the question becomes whether pharmaceuticals can properly be considered 
necessary to meet the University's needs and, further, whether the proposed distribution of 
pharmaceuticals to the members (the University's 
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provision of discounted pharmaceuticals to its employees and their dependents as part of its 
program of providing employee benefits would be for its "own use," and thus would be 
covered by the NPlA exemption.20 

Further, we conclude that the University's plan to include retirees in the proposed program 
does not affect its eligibility for the NPIA exemption. Retiree benefits are an integral part of 
the package of compensation offered to current and prospective employees and may help the 
University attract and retain qualified employees through retirement. In this regard, providing 
a prescription pharmaceutical benefit to retirees furthers the University's education mission 
just as in the case of current employees. Thus, when the NPlA-discounted pharmaceuticals are 
provided to retirees as part of an established retirement benefit plan, they are within the 
University's "own use" in the same way as are those provided to current employees.21 

3. The Involvement of For-Profit Entities 

The proposed program, as described in your letter, will involve a number of for-profit entities. 
You have represented that only the University - as the eligible entity under the NPlA - will 
purchase the NPlA-discounted pharmaceuticals. As you explain in your letter, the University 
will hold the contract with the designated GPO for the purchase of the pharmaceuticals. The 
University will receive and pay all invoices.22 

To implement its proposed program, however, the University will engage the services of a 
number of other for-profit entities (i.e. informedRx, Wellpartner, and the participating 
pharmacies) that are clearly ineligible to benefit from the NPlA exemption. Though the mere 
involvement ofthe for-profit entities does not automatically invalidate the proposed program's 
NPlA eligibility, it does require assurance that none of the for-profit entities will benefit 
directly or indirectly from the exemption. 

In the proposed program, the role 
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Wellpartner also will help process those claims to be converted into the NPIA claims. For 
these services, Well partner, like informedRx, will receive a flat fee that does not depend on the 
type of claim (NPIA or non-NPIA).23 Thus, Wellpartner does not stand to benefit from the 
NPIA exemption. Both it and informedRx will be paid based on the number of claims 
processed for the University and not based on the type of claims. 

The involvement of the participating pharmacies is more complicated. The use of these 
pharmacies, in the manner described in your letter, raises two concerns. First, the for-profit 
pharmacies are retail pharmacies operating in competition with other retail pharmacies in sales 
to the general public. If these pharmacies were to sell the discounted pharmaceuticals to 
walk-in customers, such activity would not qualify as being for the University's "own " o w n  a n d  The e x e m ( N P I A  ) T 0 7 
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attempt to approximate that amount, using Wellpartner's WAC instead of the participating 
pharmacies' actual WACs, to determine the amount the participating pharmacies should 
receive for the NPlA claims. The University believes that Wellpartner's WAC will be a very 
close approximation of the participating pharmacies ' WACs because of the way in which 
pharmaceutical purchasing is carried out in its region. And to the extent there is deviation 
between Wellpartner's WAC and the participating pharmacies' actual WAC, the University 
represents that the deviation is likely to result in the participating pharmacies receiving a lower 
fee on NPlA claims.25 To improve the accuracy of its calculation of the participating 
pharmacies' fees on NPlA claims, the University will use up-to-date WAC data from 
Wellpartner and will calculate the participating pharmacies' fees on a per-claim, per-drug 
basis.26 Further, the University, together with Wellpartner, "will develop and implement an 
audit process to monitor the GPO Program's compliance with the program parameters.,,27 

Based on your representations about Wellpartner' s WAC and about the University's 
commitment to make calculations on a per-drug, per-claim basis with up-to-date information, 
it appears highly unlikely that the participating pharmacies could obtain any benefit through 
the University's use of the NPlA exemption. 
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this staff opinion and reserves the right to rescind it at a later time. In addition, this office 
retains the right to reconsider the questions involved and, with notice to the requesting party, to 
rescind or revoke the opinion if implementation of the proposed program results in substantial 
anticompetitive effects, if the program is used for improper purposes, if facts change 
significantly, or if it would be in the public interest to do so. 

Sincerely, 

Markus H. Meier 
Assistant Director 


