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Interest and Experience of the FT'C and the Department of Justice

Congress has charged the FTC with enforcing laws prohibiting unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce.? Pursuant to this
statutory mandate, the Commission encourages competition in the licensed professions, including
real estate brokerage, to the maximum extent compatible with state and federal goals. The FTC
has applied this mandate when we have been asked to analyze and comment on aspects of the
real] estate transaction. For example, the FTC has commented on numerous occasions in support
of allowing non-attorneys to compete with attorneys in the provision of certain real estate
settlement services.” Further, in 2002, the Commission held a public workshop on barriers to
electronic commerce in many industries, and gathered testimony on state restrictions that may
impede competition from online real estate service providers.*

The Department of Justice is entrusted with enforcing this nation's antitrust laws. For
more than 100 years, since the passage of the Sherman Antitrust Act, the Department of Justice
has worked to promote free and unfettered competition in all sectors of the American economy
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history of enforcement efforts in the real estate area that includes several cases involving
restrictions on access to multiple listing services and other restraints limiting competition among
real estate brokers. In July, the Department announced a settlement to a civil antitrust suit it filed
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It is becoming increasingly common for home sellers and home buyers to want some, but
not all, of the traditional brokerage services. For example, some sellers might want help

advertising thejr homes. but want tgnegotiate the sales nrice themselves  Such eonsymers might.
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and placing advertisements in local media. Other consumers might find a buyer without
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the local MLS. Therefore, consumers who live in areas that are served by MLSs with such rules
and who wish only to have their house listed in the MLS must sign brokerage agreements that
create an agency relationship and bring into play the minimum services requirements.

Currently, real estate professionals in Michigan offering fee-for-service options can enter
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choice to purchase a customized subset of services. If HB 4849 were enacted, however,
Michigan real estate professionals who want to list homes on MLSs whose rules require a
brokerage agreement that creates an exclusive agency relationship will have to provide the
services enumerated by the statute.
The proposed legislation, if enacted, is likely to reduce competition and harm Michig
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likely will protect real estate professionals who choose to offer the full complement of services
from having to compete with those who offer consumers more choices in the quantity and types
of services. Because of this reduced competition, some consumers who prefer to purchase the
full range of services from traditional real estate service professionals are likely to pay higher
prices.”

Fee-For-Service Options Present No Demonstrated Harm to Michigan Consumers

We recognize that some laws limiting forms of competition may be beneficial when they
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estate agents be required to provide certain services, such as aid in negotiating the sales price of
the home, unless the client specifically waives that right. Although we see no evidence

indicating the need for any minimum service legislation, if the Michigan legislature nonetheless
believes that such legislation 1s necessary, we urge it to consider the Ohio Task Force aRBroachz

minimum service bills, such as House Bill 4849.

A disclosure and waiver model would appear to address concerns that proponents of
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could be amended to clarify that negotiations with a party that has chosen not to use his broker
for such negotiations do not imply an agency relationship.**

Although it may sometimes be necessary to regulate competmon when marketplace
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of competition. Although some would state that legislation like HB 4849 is necessary to protect
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plausible consumer protection concerns. A significant restriction on a class of business models
— especially a model that is evolving to meet consumers’ needs for more choice and flexibility in
their real estate service purchases ~ generally is not the answer. We therefore recommend that the
Michigan Legislature take steps to determine whether consumers have actually been harmed by
contracting with real estate professionals who charge less and allow consumers to perform some
services for themselves. If any consumer harm were to be demonstrated, we further urge the

Michigan government to narrowly tailor any measures to address such harm to minimize any
restriction on competition.

Conclusion

Laws and market practices should encourage innovation and new developments. The

growing success of providers of customized real estate brokerage services demonstrates that there
isa demand for the fee for -service business model among Mlch1gan consumers. For consumers
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We appreciate this opportunity to present our views and would be pleased to address any
questions or comments regarding competition policies.

Respectfully Submitted,

By direction of the
Federal Trade Commission
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Deborah Plat Majoras Thomas O. Barnett

Chairman Acting Assistant Attorney General
Federal Trade Commission Antitrust Division

ce: Tom Martin

Director, Office of Policy & Legislative Affairs
Michigan Department of Labor & Economic Growth
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