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L Introduction and Summary

The Federal Trade Commission (“FTC”) appreciates this opportunity to present
its views concerning the Federal Energy Regulatory Commission’s (“FERC’s”) standards
of conduct for fransmission providers. This comment focuses on two issues addressed by

the initial comments filed in this matter: (1)} whether FERC should make permanent the
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previous FTC convergence merger cases as examples that could be used to support Order
2004.

As 1t considers whether to adopt a permanent narrowing of Order No. 2004 to
marketing affiliates, FERC may wish to focus on the economic incentives of utilities to
discriminate in favor of affiliates in a manner that 1s likely to result in an inefficient

allocation of resources. If there is a sound economic basis to apply standards of conduct
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same is true with regard to non-marketing affiliates.

i assessing the hepeafits and costs of annlvine standards of candnet tn non-




subsidization of an affiliate may cause the affiliate to expand at the expense of more
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notwithstanding regulatory constraints, the parent firm would be able to recover costs of

cross-subsidies by obtaining approval for higher rates for regulated services for which it

has market power.




princinies and recent developments in economic theorv agd empirical analvsisfa

competition issues.

The natural gas transmission and distribution industries have been an important

focus of the FTC’s enforcement of the antitrust laws.” The FTC’s competition advocacy




III. A Natura! Gas Transmission Provider Is Likely to Have Similar Incentives to

ﬂiﬁprj}ni'ﬂafe anr Cross-sunbsidize with Reoard to Both its Marketing and_its
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Non-Marketing Affiliates

As stated in the comment that the FTC staff filed with FERC in December 2001,

“It]here are two competitive concerns raised by the interaction between regulated
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The second problem identified in FTC staff’s December 2001 comment 1s that
“the transmission utility could engage in anticompetitive cross-subsidization in favor of
its unregulated affiliates. This conduct adversely affects competition and economic
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example, a natural gas pipeline and its affiliated natural-gas-fueled electric generator may
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The FTC staff based its 2001 comment (cited by FERC and discussed by the D.C.
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customers are vulnerable to subtle misrepresentations about transmission conditions that
delay or add uncertainty about finalizing transmission arrangements. Hesitancy or
uncertainty on the part of the grid operator in providing information about transmission
availability can disrupt bilateral transactions between an independent generator and its
prospective wholesale customers and can pressure such customers to buy from the

generation affiliates of the transmission operator. 1t is likely to be challenging for FERC
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review and refinement of its rules against transmission discrimination in electricity

markets also stems from continued concerns about the limnited effectiveness of earlier
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