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I. Introduction 

The sta f f of the Burea u of Ec on o m ic s of the Fede ral Trade Commi ss i on is  ple a se d to res p on d to this Notic e of 
Propose d Rul e ma k in g (“NPRM”) thro u g h whi c h the Fede ra l Commun ic a t io n s Commis s io n (FCC) seek s com m en t s on 
pro p os a ls to rel a x or eli m in a t e the Prime Time Access Rul e (“PTAR”).(2) The PTAR was ado p t e d in 1970, in 
con ju n ct i on with the Finan ci a l Interes t and Syndication (“Fin-Syn”) rules.(3) The PTAR bas ic a l l y pro h ib i ts netwo rk- 
affi li a t ed tel e vi si o n sta ti o ns in the top 50 tele vis i on mark et s fro m bro a dc a st i n g more tha n thre e hou rs of netwo rk or 
“off -netwo rk ” (i.e., reru n) pr og ra m s durin g the fou r pri m e tim e vie wi n g hou rs. This com m en t pro vi d e s obs e rva t io n s 
abo u t pos s ib l e ec on om i c cos ts and ben e fi t s from rela xi n g or eli mi n at i n g the rul e and pres en t s both curren t and 
his to ri ca l data tha t may hel p the FCC asses s the rul e's pre se n t and pas t comp e t it i ve con seq u e nc e s. This com m en t 
conc l u de s tha t, whe n ass es s ed unde r a “pu b li c intere s t ” sta nd a rd whi c h see k s to pro mo t e con s um e r wel f a re, 
jus ti f ic a t io n for con t in u in g thi s rul e is que st i on a b le.  

II. Expertise of the Staff of the Federal Trade Commission 

The FTC is an ind e pe n de n t reg u l a to ry age nc y resp o ns i bl e for pre ve n t in g unfa i r meth o ds of comp e t it i o n and unfa i r or 
dec ep t i ve ac ts or pra c ti ce s.(4) In resp o ns e to requ e st s by fede ra l, sta te, and loc al gove rn me n t bod i es, the sta f f of the 
FTC  ofte n ana l yze s regu l a to ry or leg i sl a t i ve pro po s al s tha t may affe c t com pe t i ti o n or the effic i e nc y of the ec o no m y. In 
the cou rse of this work, as wel l as in anti t rus t and cons um e r pro t ec t i on res e a rc h, non pu b li c inve s ti g a ti o ns, and 
liti ga t io n, the sta f f appl i es es tab l i sh e d pri nc ip l es and rec e n t deve l o p me n ts in eco n om ic s to the ana l ys is of com p et i t io n 
and cons u me r prot e ct i o n matte rs.  

The sta f f of the FTC has comm e n te d on a numb e r of iss ue s invo l vi n g the FCC and its respo n s ib i li t i es, beg in n in g with 
a 1924 repo rt to the House of Rep re s en t a ti ve s abo u t com p eti t i o n iss u es in radi o.(5) More rec e nt l y the staf f has 
subm i t te d comm e nt s to the FCC on tel e vi s io n and rad i o own e rs h ip rul e s and poli ci e s;(6) com p e ti t i on, rate 
dere g ul a ti o n, and cab l e tel e visi o n servi c e;(7) com m on own e rs h i p of cabl e sys t e ms and natio n a l tel e vis i on 
netwo rk s;(8) the “m us t carry” rul e s appl i ed to cabl e tel e vis i on sys t em s;(9) the rule s req u i ri ng lic e ns e s to be hel d for 







i n c rea s e the dem a n d for them, thu s rais i ng pric es and enc o ura g i n g entry of new firms pro d uc i n g suc h pro g ram s.” The 
NPRM (¶ 33) requ es t s anal ys is and emp i ric al evi d en c e that wou l d shed lig h t on whe t h e r the PTAR has inc rea s ed the 
net num be r of inde p e nd e n t pro d u ce rs of tel e vi si o n pro g ra ms or the net quan t i t y of inde p end e n t l y pro d uc e d 
pro g ram mi n g, or has dec re a sed the net valu e of prog ra mm ing pro du c ed for prim e tim e netwo rk tel e ca s t. Give n the 
pro l i fe ra ti o n of outl e ts for non ne t wo rk pro g ram mi n g, it is lik e ly tha t the PTAR is no long e r cri t i ca l to the con c e rn s 
exp re s s e d by the FCC in the NPRM.  

It is not clea r tha t the PTAR has affe c t ed the num b er of ind epe n d e nt prod u ct i o n enti t i es. This poi n t is rel e va n t for 
as se ss i n g the arg um e n t put fort h by PTAR prop o n en t s tha t “on c e the pro t ec t io n of PTAR is lift ed, an enti re segm e nt 
of pro gra m sup p l y cou ld with e r, lea vi ng, ove r the lon g run, a sig ni f ic a n t redu c t io n of tota l pro g ra m sup p li e rs 
[emph a si s add ed ] ” (NPRM, ¶ 34). The eco n om ic via bi l



Total inde p e nd e n t prod u c ti o n [(2) + (3)]  71.3  83.7  

Source: PTAR, Firs t Rep o rt & Order, pp. 389-90.  

Table 2 

Network Evening Entertainment Programming, by Production Source  
  

 
1957  1968  

(1) Network pro du ce d  21.2  4.1  

(2) Indepe nd e n tl y pro du c ed (lic e ns e d to adve rti se rs)  35.6  3.8  

(3) Indepe nd e n tl y pro du c ed (lic e ns e d to netwo rk s)  43.2  92.1  

Total inde p e nd e n t prod u c ti o n [(2) + (3)]  78.8  95.9  

Source: PTAR, Firs t Rep o rt & Order, pp. 389-90.  

Table 3 

LEADING NETWORK SUPPLIERS: PRIME TIME, FALL 1994  
 

SUPPLIER  SHARE OF  

PROGRAMMING HOURS (%)  

ABC Produc ti o ns & ABC Sports  17.59  

Warne r Broth e rs  14.81  

CBS Network Product i o ns  13.89  



NBC Televi s i o n Netwo rk  11.11  

Unive rs a l  11.11  

Disney  5.56  

20th Century Fox  4.63  

Columb i a Trista r  3.70  

Allian c e  1.85  

Carsey Werne r  1.85  

Cosgro ve Meu re r  1.85  

Param ou n t  1.85  

Stephen Bochco Produc ti o ns  1.85  

Silverman Co./Viaco m  1.85  

Witt Thoma s  1.85  

Castl e Rock  .93  

Mo za rk  .93  

Shukovsky Eng li s h Ente rt a i nme n t  .93  

Spelling  .93  



Wind Dancer  .93  

Source: Daily Varie t y, Augus t 30, 1994.  

HHI = 1063  

Table 4 

Twenty Leading Network Suppliers: Prime Time, 1977  
 

Supplier  Share of Programming  

Hours (%)  

Unive rs a l  18.4  

Warne r  6.7  

Spelling Gol d b e rg  6.1  

Lorima r  5.4  

MTM  5.3  

Columb i a  3.6  

MGM  3.5  

Param ou n t  3.5  

Aaron Spelling  3.2  

Twenti e t h-Century Fox  3.2  



Walt Disney  2.9  

Tandem  2.9  

Quin n-Mart i n  2.7  

Tat  2.4  

Toy  2.2  

CBS  2.0  



Univers a l  12.8  

Twenti e t h-Century Fox  7.3  

Param ou n t  6.4  

Columb i a  6.1  

MGM  4.5  



Peeksk il l  1.7  

Xandu  1.7  

Van Bernard  1.5  

Glen c o  1.5  

HHI = 430b  

b The data in the tab le ac c ou nt for 68 perc e nt of total prim e tim e pro g ram mi n g hou rs. Becaus e data on the rem a in i ng 
sha re were not ava il a bl e, the HHI calc u la t i on as s um es that the rem a i ni n g 32 perce n t is divid e d equ a ll y amo n g 23 
prod uc e rs, eac h with a 1.4 perc e n t sha re. This cal c ul a ti o n pla c es an uppe r bou n d on the val u e of the HHI. Source: 
Special Staff Report, sup ra note 31, p. 572.  

B. Reducing the Ability of Networks to Dictate Programming Choices 

In the dec a d e prec e di n g ado pti o n of the PTAR, the ide n t it y of pro g ram lic en se e s cha n g ed dra m a ti c al l y. Overall, the 
quantity of ind ep e n de n t l y -



c h o os i ng whi c h pro g ra m to sho w in a parti c ul a r tim e slo t: (1) the size and dem o g ra p hi c chara c t e ri s ti cs of the 
aud i en ce that wou l d vie w eac h pro g ram mi n g alte rn a ti ve; (2) the am o u nt that adve rti s e rs wou l d wil l in g l y pay for 



s yn d i ca t e d  pro g ra m typ i ca l l y is sold to affil i a te s in diff e re n t mark e ts, cle a ra nc e rate s are lowe r tha n the y wou l d have 
bee n und e r netwo rk dis t ri b ut i on.(52) The lowe r cle a ra nc e rate wou l d lea d to a sm al l e r agg re g a t e audi e nc e, and 
cons e q ue n t l y lowe r tota l exp e n d i t u re s per pro g ram.(53)  

Expe n d i t u re s on pro g ram mi n g rep res e n t a dim en s io n of comp e t i ti o n. A netwo rk can inc re ase its pro fi t s if it can 
succ es s fu l l y avo id com pe t i ng with oth e r netwo rk s, and a broa d c as t tel e vis i o n sta t i on can inc re as e its pro f i ts if it can 
avo i d com pe t in g with othe r loca l broa d ca s te rs. If, for exa m p le, the re were onl y thre e tel e visi o n sta ti o ns in a loc al 
marke t comp e t in g for vie we rs by spe nd i n g mon e y to enh an ce the attrac t i ve ne ss of the i r pro g ra mm in g, tho se sta t io n s 
pote n ti a ll y coul d pro f it if the y cou l d agree to join t l y redu c e the i r exp e n d i tu re s on thi s prog ram m in g. Total vie wi n g 
wou l d decl i n e (as marg i na l viewe rs turn e d off the i r sets) as wou l d adve rt is i ng reve n ue s,(54) but tota l pro fi t s wou l d 
non e th e l es s inc re as e if the redu c t io n in prog ra mm in g exp e n di t u res more tha n offse t the loss in adve rt is i ng reve nu e s.  

While we lack the data nec es sa ry to dete rm in e whe t h e r pro gra m mi n g exp e n d i t u res dec li n ed foll o wi n g PTAR's 
ado p ti o n, an insp e ct i on of pri me time pro g ram m in g in the ac ce s s perio d in the Top 50 marke t s doe s appe a r to 
sup po rt cert ai n as p ec ts of the cri t ic s' pre d ic t io n s. It appea rs tha t prog ram m in g airi ng duri n g the ac c es s peri o d diffe rs 
subs t a n ti a ll y fro m tha t tele vi s ed durin g the rem a in d e r of pri me time.(55) Gam e sho ws, whi c h (with a few exc e p t i o ns) 
had larg el y disa p p ea re d from pri m e tim e by the 1960s,(56) acc ou n t for ove r 25 perc e nt of the 300 half -hou r wee k d a y 
tim e slo t s gove rn ed by the rule.(57) See Figure 1. Anothe r 40 perce n t of thes e slo t s cons is t of so-cal l e d “ta bl o id ” 
pro g ram s (A Curren t A ffair, Inside Edi t i on, Americ a n Journa l, Hard Copy, and Ente rt a in m en t Tonig h t). If one 
comp u t es sha res bas ed on syn d i ca t e d pro g ra mm i ng sho wn in the acc e ss peri od tim e slo t (i.e., by rem o vi n g from the 
den om i na t o r the port i on of the peri o d use d for loc al and nati on a l news), the sha re s of gam e sho ws and tabl o id s are 
ove r 35 and 50 perc e nt, res p ec t i ve l y.  

Figures 1 and 2 here  

The data als o are cons is t en t with the pred ic t i on tha t the ec o no m i es of prog ra m dis t ri bu t io n wou l d lea d to the 
form a ti o n of surrog a t e net wo rks of syn d ic a t o rs tha t wou l d dom i n at e the ac c es s peri o d just as it had pre vi ou s l y bee n 
dom in a t ed by the three es ta bl is h e d netwo rk s.(58) As Figure 2 shows, the thre e larg es t synd i c at o rs (King World, 
Param ou n t, and Fox) acc o un t for abou t 88 perc e nt of the tota l Top 50 synd ic a te d ac ce ss peri o d hou rs.  

These data perm i t a few add i t io n a l obse rva t i on s. If the FCC inten de d the ac c es s peri o d to con s is t of syn di ca t e d 
pro g ram mi n g sim i la r in form a t to tha t app e a rin g in the rem a ind e r of prim e tim e (i.e., dram as, com e d ie s, and 
doc um e nt a rie s), this obj ec t i ve has not bee n ful fi l le d.(59) It is poss i bl e, howe ve r, tha t eve n tho u g h acc es s perio d 
syn d i ca t e d pro g ra mm i ng has not com e to res em b le the progra m mi n g in the rem ai n d e r of pri m e time, the PTAR might 
have had indi rec t effe c ts cons is t e n t with the rul e's obje c ti ve s. For exa m p l e, it coul d be con jec t u red that the firm s 
who s e sho ws are syn di c at e d for the acc e ss peri od als o syn di c a te dram as for first run prim e tim e exh i b i t i on on 
ind e pe n de n t sta ti o ns and tha t the se prod u ce rs wou l d not be comp e t it i ve l y via b le prod u ce rs of the latt e r with o u t the 
pro t ec t i on s affo rde d by the PTAR.  

The curre n t data on syn d ic a ted pro g ra mm i ng do not pro vi d e much sup p o rt for this con j ec t ure. The large s t syn d ic a to r 
of pro gra mm i ng (in term s of aud i3(t)2( oT0 1 Tf
9 -0 0-1(e)13(c)-3(t)2(u)1l)-ed for1y



D. Providing Independent Stations With a Competitive Advantage Over Network 
Affiliates 

Accord i n g to the NPRM (§ VI.C), one poss i bl e effec t of the rul e may have bee n to alte r the comp e ti t i ve pos it i o n of 
netwo rk affil i at e s so as to make riva l ind ep e n de n t bro a dc as te rs more attrac t i ve to vie we rs.(65) As the NPRM (¶ 45) 
states, PTAR is said to pr o vi de inde p e nd e nt sta t i on s with a comp e t it i ve adva nt a g e ove r com p e ti n g netwo rk affi l ia t es. 
Specificall y, sinc e Top 50 Mark e t Affil ia t es have a more limi te d rang e of cho ic e s in plac i ng pro g ram mi n g on the i r 
sta t io ns, the ind e p en d en t sta t io n s rec ei ve two comp e t it i ve adva n t a g es: (a) les s com p e ti t ion for vie we rs, and (b) les s 
exp e n s i ve pro g ra mm i ng. The rati o na l e for givi n g the se advant a g es has bee n exp l a in e d as a correc t io n for inh e re nt 
comp e t it i ve dis a d van t a ge s sho u l d e re d by ind ep e nd e n t stat io n s, suc h as the te c h no l og i ca l im pe d im e n ts the y face by 
virt u e of the fac t tha t mos t of the m have bee n rel e ga t e d to the UHF band.  

If the PTAR resu l t ed in a red uc t i on in the qual i t y of pro g ra mm i n g offere d by incu m be n t affili a t es, it may have 
enc ou ra ge d entry tha t oth e rwis e w







i n reve n ue s fro m the natio n al adve rt i se rs to who m it is sel l ing time. This $55 is the maxi m um amo u nt that the netwo rk 
wou l d pay tha t affil i at e to cle a r the pro g ram. Suppose that as an alte rna t i ve, the affi li a t e coul d tel e vi s e a loc al 
bas eb a ll gam e, yie l di n g the affi l i a te reve nu e s (net of pro d uc t io n cos ts) of $60.  

In theo ry, both the netwo rk and the affil i a te can earn hig he r pro f i ts if the bas e b al l game pre e m pt s the netw o rk 
pro g ram. Consid e r firs t a situ at i o n whe re the netwo rk can forc e the affi l ia t e to cle a r the prog ra m with o ut 
comp e ns a t io n (thus all o wi n g the netwo rk to kee p all $55 in inc rem e n ta l reve nu e). If ins tead the game is tel e vi se d, the 
affi li a t e cou l d offe r the netwo rk $56 (mak i n g the netwo rk bette r off by $1) and kee p $4 for its e l f (thus inc rea s in g its 
pro f i ts by $4). Altern a ti ve l y, sup p o se the netwo rk is payi n g the affil i at e the ful l $55 to cle a r the prog ra m (i.e., the 
netwo rk earns no inc rem e n ta l pro f i ts from thi s affil i at e's clea ra n c e). If the gam e is sho wn ins t e ad, the affi l ia t e coul d 
offe r the netwo rk $1 (thus inc re a s in g the netwo rk's net pro fi t by $1) and inc re as e its own pro f i t s by $4 (= $60 - $55 
(fore g on e netwo rk com p en sa t io n) - $1).  

It was neve r the ca s e, eve n befo re PTAR, that affil i a te s clea re d all netwo rk pro g ra mm i ng. In the 1950s, the pri me 



t h e spo ts on a sm al l e r numb e r of prog ra ms. The Special Staff also argu e d tha t an adve rt is er coul d obta in ac c es s to a 



(43) Besen et al. note, howe ve r, tha t res t ri c ti o ns on netwo rks' own e rs h i p of sta t io ns, and on the form of netwo rk -
affi li a t e con t rac t s, may im p ai r the abi l i t y of netwo rks and the i r affi li a te s to ava il them se l ve s of thes e mech a n ism s.  

(44) Not all of the cha n ge d circu m s ta nc e s iden t i fi e d in the NPRM wou l d im p l y tha t suc h “c oerc i o n ” wou l d be les s 
lik el y. Affil i a te s now have more cho i ce s, but so do netwo rk s. In 1970, there were 677 comm e rci a l bro ad c as t tel e vi s i on 
sta t io ns, whi l e in 1993, there were 1137, an inc re as e of abou t 68 perce n t (1994 Televi s io n & Cable Factb o ok, p. I -7). 
The ava i l a bi l i t y of add i t io n al pote n ti a l outle t s for its pro g ramm i n g give s eac h netwo rk, oth er thi ng s equ al, an 
inc rea s ed abi li t y to neg o ti a t e favo ra b l e affil i at i o n term s. Empi ri c al info rm a t io n on com pe n sat i o n pai d to netwo rk 
affi li a t es sug ge s ts tha t thi s com p e ns a ti o n is lowe r, oth er thing s equ a l, whe n the re are comp e t i ng ind e pe n d en t 
sta t io ns in the sam e loc al mark e t. The FCC Network Inquiry Special Staff estim a te d the stat i s t ic al rela t i on sh i p 
betwe e n the com p en s at i o n paid to affi li a t es for cle a rin g netwo rk pro g ram mi n g and a vari e t y of exp l a n a t o ry varia b l es, 
inc lu d in g whe t h e r the affil i a te fac e d com p et i t io n fro m ind ep en d e n t stat i o ns. In virtu al l y all vers i on s of thi s equa t i on, 
the pres en c e of ind ep e n de n t sta t i on s exe rc is e d a neg a t i ve and sta t is t ic a ll y sign i fi c an t im p ac t on com p en s at i on. Of 
course, though the level of com p e ns a ti o n paid mig h t vary acro s s mark e ts, an affi l ia t e mus t alwa ys rec e i ve suffi ci e n t 
reve n u e to cove r its oppo rt un i ty cos t of prod uc t i on. See Special Staff Report, sup ra note 31, pp. 269-86. Also see 
Besen, “The Value of Televi s ion Time,” Southern Econ om ic Journa l 42 (1976), 435-41.  

(45) “Affil i at e s Change Partne rs Again, ” June 27, 1994, p. 6.  

(46) There is als o emp i ric a l evid e n ce tha t “cl e a ra n ce ” rate s for netwo rk -



(55) Exc l u d i ng netwo rk and loc a l news, a comp l e te lis t of the pro g ram s sho wn by Top 50 netwo rk affil i a te s in the 
ac ce ss tim e slo t is as foll o ws (nam e of syn d ic a t o r appe a rs in pare n th es e s): Ameri ca n Journa l, Inside Edi t io n, 
Jeopard y, Wheel of Fortu n e (King World); Ente rta i nm e nt Tonig h t, Hard Copy, Star Trek: Next Gen e ra t i on 
(Param ou n t); Cops, Current Affai r (Fox); Love Connec ti o n, Mam a's Fami l y (Warne r Broth e rs); Marri e d With Children 
(Columb i a); Real Stories of the Highwa y Patrol (Gene si s); Res cu e 911 (MTM/IFE); Famil y Feud (All Americ a n).  

(56) See Dominic k and Pearce “Trend s in Netwo rk Prime-Time Program mi n g, 1953-74,” Journa l of Communi ca t i on s 
26 (1976), pp. 70-80.  

(57) Wheel of Fortu n e and Jeopard y acc o un t for mos t of th e se pro g ra mm i ng hou rs. The Network Inquiry Special Staff 
Report (supra note 31, p. 737) also note d tha t as of 1980, “[b]y far the mos t succ es s f ul veh ic l e in the ac ce ss peri o d 
has bee n the gam e sho w.”  

(58) See Crandal l, sup ra note 28, p. 406.  

(59) The Special Staff Report (supra note 31, p. 737) argu es tha t thi s was a goa l of the PTAR. The Rep o rt conc l ud e d 
tha t as of 1980, “noth in g app roa c h in g a typ i ca l pri me-tim e situ a t i on com ed y or dram a ti c seri e s has been prod u ce d 
succ es s fu l l y for the acc e ss peri o d.”  

(60) See note 55, supra.  

(61) This list is deri ve d from vie we rs h i p data on the Top 50 synd i c a te d pro g ram s for the wee k of April 30, 1994.  

(62) Param o un t als o syn di c a tes Cheers (an off -netwo rk pro g ra m), The Mau ry Povic h Show, and The Arsen io Hall 
Show. Fox syn d i c a t e s M*A*S*H (an off-netwo rk pro g ram) and The Beatric e Berry Show. We note als o tha t two of 
Kin g World's acc es s peri od pro g ra ms (Jeopard y and Wheel of Fortu n e) are pro d uc e d by a joi n t ven t u re betwe e n 
Mer v Gri f f e n Ente rp ri se s and Sony Corpora ti o n's Colum bi a TriStar divisio n. Our data do not show the form e r 
pro d uc i ng any synd i ca t e d pro gra m mi n g for non-ac c es s peri od prim e tim e; the latt e r is a maj o r pic t u re prod u ce r, as 
wel l as a supp l ie r of first -run pro g ra mm in g to the three maj o r netwo rk s and the Fox netwo rk.  

(63) In 1970, prio r to the adop ti o n of PTAR, Fox, Param o u n t, and Columb i a were the sec ond, thi rd, and fou rt h large s t 



Factbo o k, sup ra note 44, p. I -7. Mos t (121 of 140) of Fox's affi l i a te s are UHF broa dc as t e rs. 1994 Televis i on & Cable 
Factbo o k, p. G -65.  

(69) The rule may non et h e le ss margi n al l y imp ro ve ind e pe n den t sta t i on s' pro f i t ab i li t y. Accordi n g to the NPRM (¶ 27), 
the Assoc i a ti o n of Indepe n de nt 
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