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1. Introduction and Summary.

The staff of the Bureau of Economics of the Federal Trade Commission (FTC)(2) appreciates this opportunity to
respond to the Federal Energy Regulatory Commission's (FERC) notice of inquiry.(3) The staff of the FTC has a
longstanding interest in regulation and competition in energy markets, including proposals to reform regulation of the
natural gas and electric power industries.(4)

As we observed in our comment on open access,(5) competitive opportunities in the generation and transmission of
electric power have burgeoned in the last decade, stimulated by changes in relative costs of different types of
generating plants and by changes in laws and regulations. To remove obstacles to increased competition, FERC has
approved rules that call for utilities to offer open, nondiscriminatory access to wholesale transmission services. FERC
now inquires: what is the appropriate merger analysis for FERC in this new technical and regulatory setting?

Detailed competition analysis, including assessment of the relevant product and geographic markets
(including market structure), competitive effects, entry conditions, and efficiencies, is the appropriate
approach to screen out mergers that will harm competition and consumers.



is the FTC/DOJ model second request document and narrative which commonly is used as a starting point for FTC
staff in gathering detailed information about a proposed acquisition. FERC may wish to review the sources and types
of information it receives in its merger analysis in order to be assured that the pertinent data and documents are
being obtained.

It appears unlikely that open access in and of itself will eliminate a need for merger analysis in all electricity
markets. While open access is likely to increase the size of geographic markets and make entry easier, bottlenecks,



hypothetical monopolist in a particular hypothesized geographic market may face very different degrees of constraint
from more distant alternative supply sources at different times of the day, different times of the year, different points in
the business cycle, etc., leading to the conclusion that the geographic market differs for different product markets
related to the same acquisition. Differences in the degree and sources of geographic competition may arise because
the temporal distinctions between product markets may well be associated with variations in transmission conditions,
generating conditions, and existing transmission and generating obligations. For example, supply from generator X
that is currently contractually obligated to supply local load is unlikely to be part of the market for short-term capacity
to serve distant area Y. However, supply from generator X might well be in the market for intermediate-term capacity
to serve area Y, if the local contract of generator X expires before the intermediate term.

While the large number of relevant variations in conditions may make prediction of market participants difficult in the
abstract, our experience suggests that parties may develop or commission analyses of transportation costs and other
factors involved in geographic market delineation. In the case of electricity suppliers, computerized models of
transmission systems developed and used by the merging parties may be fruitfully employed to assess critical
elements for product and geographic market analysis. With such models, it may be possible to simulate the effects of
a small, non-transitory price increase imposed by groupings of power suppliers over various alternative geographic
areas to determine whether the price increases would be profitable for a hypothetical monopolist and therefore which
of the areas constitute relevant geographic markets. Firms may perform many of the most relevant modeling
exercises in the course of their own assessment of the implications of a proposed acquisition. In addition, documents
recording actual suppliers under a variety of pricing conditions or under various prospective pricing conditions may
provide similar insight.

As discussed below, changes in transmission pricing and other regulations can potentially alter the product and
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