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The Honorable Ray Hamlett
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Re: House Bill 320
Dear Mr. Hamlett:

We are pleased to provide these comments in response to your
request for our views on House Bill 320 ("H.B. 320") .1 The bill,
if enacted, would prohibit any physical therapist from accepting
wages or any other form of payment from any person who refers
patients to the therapist. 1In effect, the bill would prevent .
physical therapists from working for referring physicians or
physician-owned physical therapy services. In addition, H.B. 320
would reenact a prohibition on physical therapists receiving
referral fees.

We believe that the bill is likely to injure consumers by
reducing competition among physical therapy providers, thereby
decreasing the choices available to consumers. In addition,
restrictions on referral fees may interfere with legitimate
health care delivery systems that contain costs. We respectfully
recommend that the Missouri legislature consider these effects of

__ the proposed legislation in determining whether to enact H.B.

320.
Interest and Experience of the Federal Trade Commission

For more than a decade, the Commission and its staff have
investigated the competitive effects of restrictions on the
business practices of state-licensed professionals, including
dentists, lawyers, physicians, physical therapists and other non-

1 fThese comments represent the views of the staff of the
Bureau of Competition and the San Francisco Regional Office of
the Federal Trade Commission. They are not necessarily the views
of the Commission or any individual Commissioner. The San
Francisco Regional Office participated in the preparation of
these comments because of its experience in this subject area.
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exemptions from its coverage,” it would prohibit physical
therapists from accepting employment from physicians.

Similarly, it would prohibit physical therapists from working for
physician-owned physical therapy services or other specialty
clinics.4 In addition, H.B. 320 would apparently prohibit a
physical therapist from employing another physical therapist to -
whom the employing therapist refers patients.

The primary adverse effect of H.B. 320 is that, if enacted,
it would deny consumers the benefits of the full range of
service, price, and quality options that a competitive marke
would offer. H.B. 320 may hinder the development of more

S e o e R .}

or scope. For example, an orthopedist and a therapist wou
unable to open a joint practice that could reduce the
administrative costs associated with consultation. Providers

would alsc be limited in offering, and consumers prevented from

purchasing, allied services at a single location. This form of
allied practice may provide greater convenience and lower costs .. .
to consumers who would otherwise have to go to different
locations to obtain these services. For example, a patient may
wish to obtain care at a clinic where both diagnosis and therap
are offered (e.g., a sports medicine or occupational health
clinic). Similarly, a patient may wish to obtain physical
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3 The proposal exempts positions currently held by
physical therapists employed by licensed physicians and surgeons.
That is, it "grandfathers" those physician-physical therapy
practices already in existence; however, such practices could not
be expanded by employing additional physical therapists.
Physicians who are "grandfathered" can replace physical
therapists whe leave. - H.B. 320 alsc provides that the proposal - - -
shall not be construed to prohibit business entities comprised of —
physical therapists from dividing fees as necessary to "defray
joint operating costs." Our comments therefore address the
effects of H.B. 320 on practices that do not currently employ - - -
physical therapists.

4 The bill exempts from its coverage physical therapy
positions "on the premises of Missouri licensed hospitals." It
would, however, inhibit the ability of hospitals to open-off-- - - — -
premises physical therapy clinics. _Physical therap.-ts working. . .. ... _
from such clinics would be unable to accept referrals from the
hospital.

5 as noted above, the bill would allow the division of fees
among physical therapists who are partners "to defray joint
operating costs," but would not allow the payment of wages to an
employed physical therapist. ' c T
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by offering the combination of physician diagnosis, physical
therapy treatment, and physician-physical therapist consultation

at one location may have been hindered.

Another matter involved various ethical provisions enforced

by the American Medical Association. The Commission found that . -

the AMA's restricti
salaried practice inhibited development of innovative forms of

health care delivery that could be cost-efficient .and, hence,

beneficial to consumers.® In addition, the Commission found that

the AMA's restrictions on joint business arrangements between
physicians and non-physicians inevitably had an adverse effect on
competition because they prevented physicians from adopting more .- __
efficient business formats. o

Potential Harm to Consumers through Restrictions on Referra ees

H.B. 320 also provides for the repeal and re-enactment of -

ian employment relationships-and - - .

other sections of Missouri Revised Statutes §334.100 regarding
discipline of physical therapists. One such section, Section 19,
prohibits "any person licensed to practice as a physical
therapist [from] paying or offering to pay a referral

fee . . . ."10 "We are concerned that this language might be used
by the Board or others to stifle innovative practice or referral
arrangements. Because referral fees may promote competition as
discussed below, we suggest that you consider whether re-
enactment of this part of Section 19 may be detrimental to
consumers.

Prohibitions on referral fees are often adopted to avoid the
danger that a provider of professional services may make a
referral for the purpose of receiving compensation, rather than
serving the needs of the patient or client. Such broad
prohibitions on all referral fees may, however, be too
restrictive. This may be particularly true in changing
conditions in the health care services market, where payment of
fees to a referring provider or entity may be used as a means to
contain health care costs.

8 American Medical Ass'n, 94 F.T.C. 701, 1016-18 (1979),
aff'd as modified, 638 F.2d 443 (2d Cir. 1980), aff'd mem. by an
equally divided Court, 455 U.S. 676 (1982).

9 American Medical Ass'n, 94 F.T.C. at 1018.

10 gection 19 also prohibits physical therapists from
practicing independent of the prescription and direction of a
physician, surgeon, dentist or podiatrist. Our comments do n
address this aspect of Section 19.
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