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the Commission encourages competition in the licensed
professions, including the health care professions, to the
maximum extent compatible with other state and federal goals.

For several years, the Commission and its staff have investigated
the competitive effects of restrictions on the business practices
of hospitals and state-licensed health care professionals.

The Commission has observed that competition among third-
party payors and health care providers can enhance the range of
services available to consumers in the market and can reduce
health care costs. In particular, the Commission has noted that
the use by prepaid health care programs of limited panels of
health care providers is an effective means of promoting
competition among such providers.’ The Commission has taken law
enforcement action against anti-competitive efforts to suppress ..
or eliminate health care programs, such as health maintenance
organizations ("HMO's"), that use selective contracting with a - -
limited panel of health care providers.> The staff of the
Commission has submitted, on request, comments to federal and
state government bodies about the effects of various regulatory

* Federal Trade Commission, Statement of Enforcement Policy
With Respect to Physician Agreements to Control Medical
Prepayment Plans, 46 Fed. Reg. 48982, 48984 (October 5, 1981);
Statement of George W. Douglas, Commissioner, On Behalf of the
Federal Trade Commission, Before the Subcommittee on Health and
the Environment of the Committee on Energy and Commerce, United
States House of Representatives, on H.R. 2956: The Preferred
Provider Health Care Act of 1983 at 2-3 (October 24, 1983);
Health Care Management Associates, 101 F.T.C. 1014, 1016 (1983)
(advisory opinion). See also Bureau of Economics, Federal Trade
Commission, Staff Report on the Health Maintenance Organization
and Its Effects on Competition (1977).

5 sea, 2.9 County, 88

F.T.C. 906 (197%3; American Medical Association, 94 F.T.C. 701

(1979), aff'd as modified, 638 F.2d. 443 (2d Cir. 1980), aff'd by
an_equally divided court, 455 U.S. 676 (1982); Forbes Health

System Medical Staff, 94 F.T.C. 1042 (1979); Al
Doctors' Hospital of Price Geoxge's County, 110 F.T.C. 476

(1988); Eugene M. Addison, M.D,, 111 F.T.C. 339 (1988); Medical
Staff of Holy Cross Hospital

, No. C-3345 (consent order, Sept.

10, 1991); Medical Staff of Broward General Medical Center, No. L
C-3344 (consent order, Sept. 10, 1991); see also American Society
of Anesthesiologists, 93 F.T.C. 101 (1979); Sherman A. Hope,

M.D., 98 FP.T.C. 58 (1981).
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pharmacy services.!® Our concern here is principally with the
ultimate effects on the consumer that result from competition, or
lack of it, among providers of health care services, including
pharmacies. This comment addresses the effects on consumers of
the bill's regulation of contracts in which insurance companies
and health care plans such as HMO's act as purchasers of health
care services.!!

III. Competitive importance of programs using limited provider
- panels.

Over the last twenty years, financing and delivery programs
that provide health care services through a limited panel of
health care providers have proliferated, in response to -
increasing demand for ways to moderate the rising costs
associated with traditional fee-for-service health care. These
programs may provide services directly or arrange for others to
provide them. The programs, which include HMO's and preferred or
contract provider panels under other kinds of plans, typically
involve contractual agreements between the payor and the
participating health care providers. Many sources now offer
limited-panel programs. Even commercial insurers, which in the
past did not usually contract with providers, and Blue Cross or
Blue Shield plans, which do not usually limit geverely the number

1 phe bill may also raise some issues, which this comment
will not address directly, related to the regulation of mail-
order pharmacy service. Rivalry between mail order pharmacies
and other providers, such as chain and independent pharmacies,
has drawn considerable interest, but few systematic studies of
differences in costs and services have appeared, and those that
have been reported are difficult to interpret. For example, one
study sponsored by a third-party claims processor found that mail
order service was associated with somewhat lower per-unit costs,
but somewhat'highefgcvefalivcﬁstsf4t@:§heﬁeﬁplc¥er,sgcnsering the
repayment plan), suggesting that mail order arrangements might ’
produce not only some efficiencies and lower prices, but also
some changes in purchasing and usage habits. §See Enright, Mail-
order Pharmaceuticals, 44 Am. J. Hosp. Pharm. 1870, 1873 (1987).

11 phe Commission has no jurisdiction over the business of
insurance. Contracts between health plans and service providers,
and regulations of those contracts, do not involve the "business
of insurance" for purposes of the antitrust exemption of the
McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15, and the exclusion
from Federal Trade Commission jurisdiction, 15 U.S.C. §46. See

., 440 U.S. 205

(1979).
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business. To get access to the business and the advantages
represented by these programs, pharmacies and other providers
compete with each other, offering lower prices and additiona.
services, to get the payors' contracts.

Third-party payors may find such arrangements attractive
because they would benefit from the providers' competition.
Lower prices paid to providers could mean lower costs for the
third-party payor. Not only might the amounts paid out for
services be lower, but in addition administrative costs might be
lower for a limited-panel program than for one requiring the
payor to deal with, and make payments to, all or most of the
providers doing business in a program's service area. A payor
might find it easier to implement cost-control strategies, such
as claims audits and utilization review, if the number of
providers whose records must be reviewed is limited. And lowexr
prices and additional services would help make the payor's
programs more attractive in the prepaid health care market.

Consumers too may prefer programs with limited or prefer—-4
provider panels, if the competition among providers leads to
lower prices (which may take the form of lower premiums or

deductibles) or other advantages. Consumer preference for such
programs would preeumablv maan fh_a_f in the congsumers' view, o

masdermwmde noeme sl 1 ‘m“-‘-‘n t}\

these advantages would outweigh the disadvantages of limitin
choice of providers, such as reduced convenience or the
occasional need to use a provider that is not part of the payor's
contracted service. Limitations on choice are unlikely to be so

severe that consumers' access to providers is inadequate. For

just as competitive forces encourage providers to offer their

best price and service combination to a payor in order to gain

access to its subscribers, competition would alsoc encourage ... . ...
payors to establish service arrangaments that offer the level of
accessibility that subscribers want. To the extent that

consumers can change programs or payors if they are dissatisfied

with service availability, payors have an incentive to assure

that the arrangements they make for delivery of covered health

care services satisfy consumers. . L

-~
' -]

14 FPor consumers in employer-provided health care programs
that offer no choices of different levels of service S

availability, changing programs could require changing joba. But
employers have an incentive to add options if their employees are

dissatisfied.
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Dampening of competition for pharmacy service contracts
could cause third party payors to pay higher prices for pharmacy
services and incur the higher administrative costs of dealing
with a large number of providers. Facing these higher costs,
third party payors may decide not to make these services
available. Thus a result of the prohibitions of S.B. 505 may be
to limit consumers' ability to select among alternative delivery
systems for pharmaceutical services.

v. Conclusion.

In summary, we believe that "any willing provider®

requirements may inhibit competition among pharmacy providers, in -

——————— - e -— . K I
turn raising pricees to consumers and unnecessarily restricting

consumer choice without providing any substantial public benefit.
We hope these comments are of assistance.

<
S erely,

Michael 0. Wise
Acting Director



