


This letter briefly summarizes the Commission’s interest and experience in health care
and medical privacy and provides the staff’s opinion regarding the possible impact of SB 401 on
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the following observations that we hope will be of assistance:
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communication into a commercial promotion of a product or service.”” The HIPAA privacy rule

specifically excepts from the definition of marketing communications that are made: (1) “[f]or

treatment of the individual” or (2) “[f]or case management or care coordination for the
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settings of care to the individual.”” Thus, a pharmacy communication recommending an
alternative or complementary prescription drug, alternative prescribed treatment therapy, or over-
the-counter medication may be excluded from the HIPAA privacy rule’s definition of marketing,
whether or not it is sponsored. In contrast, SB 401's requirement would have considered such a
written communication recommending an alternative or complementary treatment to be
marketing — thus requiring opt-in consent — simply because the communication is sponsored.

Therefore, returning to the example provided above, the HIPAA privacy rule would not
require a pharmacy to obtain a patient’s opt-in consent before it could attach a sponsored flyer to
a bag containing a patient’s prescribed arthritis medication if the flyer included an advertisement
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consumer welfare in a competitive free-market economy.”

Subsequently, in Central Hudson Gas & Electric Corp. v. Public Service Commission of
New York,® the Supreme Court articulated a four-part test for evaluating whether government
restrictions on commercial speech are constitutional. First, if the commercial speech concerns
unlawful activity or is misleading, it is not protected by the First Amendment and may be banned
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Conclusion

Combined with CMIA’s existing opt-in provision, SB 401 would have modified CMIA to
require, subject to certain exceptions, that a pharmacy obtain a patient’s opt-in consent before it
can provide a patient with a sponsored “written communication” in conjunction with a
prescription if the communication includes the trade name or commercial slogan for any
prescription drug, prescribed treatment therapy, or over-the-counter medication other than the
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been more restrictive than HIPAA’s privacy rule.

SB 401's prophylactic restraint on a type of commercial speech that is not inherently
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