
UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASIDNGTON, D. C. 20580

Offce of Policy P1annmg
Bureau of Economics
Bureau of Competition

March 9 , 2005

The Honorable Har R. Purkey
Commonwealth of Virginia House of Delegates
General Assembly Building

O. Box 406
Ricluond, VA23218

Re: Comment on Virginia House Bils 2518 and 160 and Virginia Senate Bil 272

Dear Delegate Purkey:

The staffs of the Federal Trade Commission s ("FTC" or "Commssion ) Office of
Policy Planing, Bureau of Economics, and Bureau of Competition are pleased to respond to
your invitation for comments on Virgina House Bills 2518 ("HB 2518") and 160 ("HB 160"
and Virgia Senate Bill 272 ("SB 272"), each of which would amend 9 54. 3205 of the Code
of Virginia, relating to the practice of optometr, ! CUIently, Virginia law prohibits an
optometrst tram working in, or as an employee or lessee of, a commercial establisluent, such
as an optical chain, deparment store, or a wholesale club. HB 2518 would ease CUIent
restrctions by elimiating the prohibitions on leasing tram and workig in a commercial
establisluent. HB 160 and SB 272 , which are identical , would amend the CUIent law to include
a prohibition on an optometrst working in any location that provides direct access to a
commercial establisluent.

Although HB 2518 would leave in place some of Virgia s CUIent restrctions on the

commercial practice of optometr, and a bill that provided for greater competition between
commercial and independent optometr practices would be preferable, we believe that HB 2518
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CUIent Virginia law governing the practice of optometr prohibits an optometrist from
practicing "as a lessee of or in a commercial or mercantile establishment, or to advertise, either
in person or through any commercial or mercantile establisluent, that he is a licensed
practitioner and is practicing or wil practice optometr as a lessee of or in the commercial or
mercantile establisluent."l1 It fuher prohibits an optometrst ITom practicing "as an employee
either directly or indirectly, of a commercial or mercantile establishment "" and prohibits "
officer, employee, or agent of a commercial or mercantile establishment" from "directly or
indirectly supervis(ingJ" an optometrst. 13 HB 2518 ior ade,ommercial o5 Tf
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commercial operation. It is unikely that this business model represents the most effcient
integration of optometrc practice and commercial sales of ophthalmic goods or would exist
absent Virginia legal requirements.23 Indeed, FTC research has found that restrctions on
commercial optometry tend to make commercial optometric practice more difficult and therefore
to drve up prices, .'4

By strengtening the restrctions in CUIent Virginia law, both SB 272 and HB 160 are
likely to fuher impede the ability of commercial optometrc practices to compete against
independent optometrc practices, In paricular, the restrctions in these bills may have their
largest impact on national wholesale club chains that provide ophthalmic goods and services.
We understand that some ofthese commercial operations cUIently affliate with
ophthalmologists, who are not covered by Virginia s prohibitions on practicing "in" a
commercia) establisluent. These ophthalmologists operate within the store, employig a staff
oflicensed optometrsts. SB 272 and HB 160 would prohibit an optometrst from working in
this environment because such optometrists would be working in a "location" that has "direct
access" to a "commercial or mercantile establisluent"

In this maner, SB 272 and HB 160 would force stores operating under this business
model that wish to continue to offer ophthalmic goods and services to incur the cost of
reconfiguration so that the affiliated optometrsts no longer would have "direct access" to the
commercial operation. To the extent that the reconfiguration reduces these sellers ' efficiency in
deliverig ophthalmic goods and services , moreover, it will increase operating costs , which is
likely to cause consumers to pay higher prices for eye examinations and ophthalmic goods at
these stores,25 A recent FTC study of competition in the contact lens industry found that in

Northern Virginia, wholesale clubs offered the lowest average prices for a selection of popular
contact lenses. .'6 To the extent that SB 272 and HB 160 would raise entry or operating costs of

.'3 Several studies have found that commercial practice restrctions, includig those on a commercial practice





restrctions on commercial optometrc practice, and our findings indicate that many such
restrctions tend to increase costs while producing no offsetting consumer benefit, thus resulting
in a net loss for consumers,

Two major studies by FTC staff examined many of the same issues presented in SB 272
HB 160 , and HB 2518, These studies , plus several others conducted by independent researchers
using the FTC staff's data, are the most recent empirical investigations of the impact on



restrctions affmnatively har a group of citizens: because the restrctions lead to higher prices
many price-sensitive consumers deferred seeking eye care,

On the basis of these studies and other evidence assembled in the Eyeglasses 
rulemaking proceeding,33 the FTC concluded that unnecessar restrctions on commercial
practices by eye care providers result in signficant consumer injur, in the form of monetar
losses and less frequent vision care, without providing consumer benefit. The Commission
found that " the record is quite clear on this central issue: There is no difference in the average
quality of care available to consumers in restrctive and nomestrctive markets. "35 The

Commission also found that ofthe more than $8 billon consumers spent on eye exams and
eyewear in 1983 , a substantial portion was attbutable to inefficiencies resulting from state
regulation that reduced competition36 The evidence from the FTC's rulemaking record thus

provides a strong arguent for avoiding unecessar restraints on the commercial practice of
optometry.

The rulemakng studies took place over 20 years ago , and some aspects of the
marketplace have undoubtedly altered over time, For example, the changing patterns of
insurance coverage may alter the price effects of practice restrctions; advertising is more
widespread;37 and chain stores and mass merchant sellers of ophthalmic goods have become
more common. Nevertheless , no subsequent persuasive empirical evidence alters the
rulemakng s most important conclusion - restrictions on commercial practice do not lead to
higher quality eye care. Thus, HB 160 and SB 272 are unlikely to provide consumers with any
benefits , and HB 2518 is unlikely to cause any harm to consumers.

Finally, we note that if the goal ofboth SB 272 and HB 160 is to prevent commercial
entities from interferig with an optometrist's personal judgment in ways that would reduce the
quality of eye care, these bils appear superfluous because Virginia law already expressly
prohibits such influence,38 Furher, if the Virginia Legislatue believes that physical separation.

3.'
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between the eye examination area and the area where ophthalmc goods are sold is needed to
prevent consumer harm, it is unclear why this prohibition would apply only to commercial
entities , but not to independent optometrc practices that sell ophthalmic goods.

Conclusion

Current Virgia law places signficant restrctions on the commercial practice of
optometr. Although retaining some of the curent law s impediments to competition, HB 2518
would at least ease some of the restrctions on commercial optometric practice. HB 2518 is
likely to benefit consumers with lower prices and is unlikely to reduce the quality of eye care,

By contrast, HB 160 and SB 272 would place further restrictions on the commercial
practice of optometr, These new restrctions , moreover, may fall disproportionally on national
wholesale club chains, which are low-cost sellers of optical goods. Economic analysis and the
most recent empirical evidence suggest that restrictions on commercial optometrc practices tend
to increase prices but provide no improvement in the quality of eye care. Thus , HB 160 and SB
272 are likely to cause Virginia consumers to pay higher prices for eye examinations and optical

. goods without providing any countervailing benefits in the form of higher quality eye care.



Respectfully submitted

t()
Maureen K. Ohlhausen, Acting Director
Office of Policy Planng
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Luke M. Froeb , Director
Bureau of Economics

Susan A. Creighton, DIrector
Bureau of Competition


