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The staff of the Federal Trade Commission is pleased to respond to the Notice of Inquiry ("NOI") issued by the
Copyright Office of the Library of Congress.(2) The NOI solicits comments on whether, and to what extent, open



technologies.(10) This means that in some circumstances in which OVS is a superior distribution technology, a rival
technology may have lower apparent costs because of its low-priced access to programming. In such a circumstance,
consumers would face higher prices than if programming were available to all technologies under a compulsory
license. Conversely, if compulsory licensing were extended to OVS, differences in price among distribution
technologies would accurately reflect the relative costs of providing service by alternative means.

If the Copyright Office does conclude that the compulsory license applies to OVS, the question remains as to
precisely where copyright liability under the compulsory license should rest. Unlike a cable operator that programs its
entire system itself, the OVS operator will be only one of the programmers on its system.(11) In fact, a purpose of the
law is to foster competition among programmers on a single OVS.(12) We recommend that the OVS operator should
not be liable for the copyright costs for local and distant broadcast channels carried on the system by independent
programmers. In a competitive market, resources are allocated efficiently when each firm internalizes the costs of its
inputs. Here, as with cable systems, that would be accomplished by requiring the entity that selects the programming
to bear the program acquisition costs, including copyright obligations. The FCC recognizes this principle in its
determination that each OVS programmer, not the OVS operator, is responsible for obtaining retransmission consent
for local broadcast stations it chooses to carry.

In theory, assigning responsibility for obtaining consent to the OVS operator might also reach an efficient result, if the
OVS operator could then, by contract, allocate all copyright costs back to the programmers. But the statutory
language of the compulsory license, as it has been interpreted and applied, would make that allocation by contract



FCC MM Dkt. 89-600 (1990); Comment of the Staff of the FTC, Definition of Cable Systems, Copyright Office Dkt. 86-
7 (1986).

7.17 U.S.C. 111 ().
8.17 U.S.C. 119.

9. Some have suggested that the license be repealed, so that cable operators and third party program packagers
would negotiate for copyright licenses to retransmit broadcast signals. See, e.g., Benson, Manning & Mitchell,
Copyright Liability for Cable Television: Compulsory Licensing and the Coase Theorem, 21 J.L. & Econ. 67 (1978);
Compulsory Copyright License for Cable Retransmission, 4 FCC Rcd. 6711, 6719-21 (1989) (Report). Others, citing
high transaction costs associated with both third party program packagers and the cable compulsory license, have
urged that the property rights in broadcast signals be reassigned to the receivers of the signals, restoring the
conditions that existed prior to 1976. See Teleprompter Corp. v. CBS, 415 U.S. 394 (1974) (finding no copyright
liability for cable operators carrying distant broadcast signals); Cablevision Systems Development Co. v. MPAA, 836
F.2d 599, 605 n.9 (D.C. Cir. 1988)(noting that viewership ratings that reflect the full distribution of broadcast signals
make the compulsory license "superfluous"); John Wiegand, Competitive Effects of Cable Copyright Law, 41 Antitrust
Bull. 61, 75-77 (1996).

10. A market for brokerage service might arise to negotiate universal licenses with programmers. These brokers
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