
1 This letter expresses the views of the Federal Trade Commission’s Office of Policy Planning, Bureau of

Consumer Protection, Bureau of Competition and Bureau of Economics.  The letter does not necessarily represent

the views of the Federal Trade Commission or of any individual Commissioner.  The Commission has, however,

voted to authorize us to submit these comments.

2 We understand that the original deadline of November 24, 2006  for comments has been lifted, and that the

Committee has not set a new deadline.  

3 The Proposed Rules are  availab le at http://www.lsba.org/committees/ethicrulescomments.asp. 

4 Federal Trade Commission Act, 15 U.S.C. § 45.
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5 Specific statutoryt

http://www.ftc.gov/os/2006/09/V060020-image.pdf
http://www.ftc.gov/os/
http://www.ftc.gov/be/V060009.pdf
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http://encyclo.findlaw.com/5860book.pdf
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8 See provisions contained in §§ 7.2(c)(1) and 7.5(b)(1) of the Proposed Rules.

9 See id at § 7.2(c)(1)(G).

10 See id at §§ 7.2(c)(1)(D) and, to the extent applicable, 7.2(c)(14).

11 See id at § 7.1(c)(1)(L), and to other portions of § 7.1(c) as applicable.

12 See id at § 7.2(c)(1)(K).

13 See Letter from FTC Staff to the Office of Court Administration, Supreme Court of New York (Sept. 14,

2006), available at http://www.ftc.gov/os/2006/09/V060020-image.pdf.  Because these parts of the Proposed Rules

are nearly identical to the New York Proposed Amendments, Maureen Ohlhausen, Director of the FTC Office of

Policy Planning, supplied a copy of our New York comments to the Louisiana Bar in November, 2006.

14 The revised Rules of the Unified Court System of New York (with red-lined changes comparing the initial

draft) are available at http://www.nycourts.gov/rules/attorney_ads_amendments.shtml.  Among the changes, New

York would allow claims regarding past success, if they are substantiated and accompanied by a brief disclosure, and

removed several of the other proposed restrictions.  We note that the FTC Staff does not endorse the new rules

entirely as many of the rules require disclosures that may not be necessary.  Unnecessary disclosures can have a

deterrent effect on advertising and increase costs to consumers.  See generally Letter from Federal Trade

Commission to the New Jersey Supreme Court’s Committee on Attorney Advertising (November 9, 1987) available

at 1987 WL 874590.

15 See § 7.7  of the Proposed Rules. 

certain selected forms of advertising including actor portrayals, depictions and similar dramatic
techniques;8 comparative claims;9 statements about endorsements and testimonials;10

communications that create an expectation of results an attorney is likely to achieve;11 and
advertisements that look like legal pleadings.12  The FTC Staff submitted comments to the New
York Office of Court Administration in September, 2006, in which we recommended eliminating
or modifying such rules.13  We advised generally that, although such broad prohibitions might be
based on a concern that such advertising could mislead consumers about the results lawyers can
achieve, it would be better addressed by a rule directed more narrowly to claims that could be
construed as having some bearing on likely outcomes.  On January 4, 2007, the New York
Unified Court system promulgated revised rules, which incorporated nearly all of the FTC Staff’s
recommendations.14

In addition to our concerns with restrictions similar to those proposed in New York, the
FTC Staff has a particular concern with provisions requiring attorneys to file advertisements for
review by a committee composed of competitors.15  First, a requirement that ads be filed with the
Committee will likely raise the cost of doing business for attorneys and thus likely result in
higher prices that consumers must pay. 

Second, the Proposed Rules allow the review committee to issue opinions of non-
compliance.  Although under the terms of the Proposed Rules, Committee opinions of non-
compliance would not carry the weight of law, such finding must be reported to the Bar’s Office
of Disciplinary Counsel (unless the advertising attorney agrees in writing that she will not

http://www.ftc.gov/os/2006/09/V060020-image.pdf
http://www.nycourts.gov/rules/attorney_ads_amendments.shtml
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Lydia B. Parnes, Director  
Bureau of Consumer Protection

Jeffrey Schmidt, Director  
Bureau of Competition

Michael A. Salinger, Director
Bureau of Economics


