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Mr. Chairm a n and Members of the Commi tt e e: I am ple as e d to appe a r befo re you tod a y to dis cu ss prop o se d 
leg is l at i o n tha t wou l d am e n d the Michi g an sta t u te s reg u la t i ng the lic e ns i n g and ope ra t io n of fun e ra l es tab l is hm e n ts 
and ceme t e rie s in Michi ga n. Perm i t ti n g joi n t own e rsh i p or ope ra t i on of a fun e ral esta bl i sh me n t and a cem e t e ry cou ld 
make pos si b le new busi n es s form a ts and im p ro vem e n ts in effi c ie nc y and coul d enc ou ra ge entry of new com p et i t o rs, 
whi c h coul d in turn lea d to lowe r pric e s and imp ro ve d servi ce to con su m e rs. This tes t im o n y rep re se n ts the vie ws of 

or prac t ic e s in or affe c ti n g comm e rce.(2) Purs ua n t to thi s sta tu t o ry man d a te, the sta f f of the FTC work s to ide nt i f y 
res t ric t io n s tha t hin d e r com p e tit i o n and inc re a se cos ts with o ut pro vi d in g cou nt e rva i li n g benef i t s to con su me rs.  

The Commis si o n and its sta f f have bec o me fam i li a r with the fun e ral ind us t ry thro ug h the pro m u lg a t io n and 
enfo rc e me n t of a tra d e reg ul a t io n rule tha t is inte nd e d to prom o t e inc re as e d com p e ti t io n and con s um e r choi c e in the 
fun e ral ind us t ry by faci l i ta t i ng info rme d purc ha s e dec is i o ns.(3) In addi ti o n, the Commis s io n has take n law 
enfo rc e me n t ac ti o ns aga i ns t anti co m pe t i ti ve acq u is i ti o ns in the fune ra l indu s t ry.(4) The staff subm i tt e d com m en t s to 
Sen a t o r Pri d ni a thre e yea rs ago on leg is la t i on sub s ta n ti a ll y sim i l a r to the leg is la t i on bei n g con s id e red by this 



In othe r lic en s ed and regu l a ted bus i n es se s, suc h as hea lt h care, laws and reg u la t i on s limi t in g “co mm e rci a l prac t ic e ” 
have been prom o te d bas ed on the arg u me n t tha t the y are nec e ss a ry to main t ai n qua li t y of servi c e and pro te c t the 
pro f es s io n al's ind e pe n de n t judg m e nt. Among oth e r rest ri ct i on s, the se laws comm o nl y pre ve n t lic en s ed prof e ss io n a ls 
fro m ente ri n g into com me rc ia l rel a t io n sh i ps, incl u di n g em pl o ym e n t, with non- lice n se d person s or firms. But our 
exp e ri e n c e with such res t ric t i on s, pri nc i p al l y in lic e ns e d bus in e ss e s and pro fe ss i o ns oth e r tha n the fun e ral and 
ceme t e ry ind u st ri es, sug ge s ts tha t the i r effec t is us u al l y to red u c e com p et i t io n and inc re a se pri ce s. Tha t effec t shou l d 
be wei g h e d care f u ll y agai n s t effe c ts, if any, on qua l it y of care or servic e tha t the res t ric t io ns are inte n de d to 
pro m ot e.(10)  

Res tric t i on s on the bus in e ss pra c t ic es of pro f es si o na l s can red u ce com pe t i ti o n by pre ve n t in g the intro d uc t io n and 
deve l o pm e nt of inn o va ti ve form s of prof e s s i on a l prac t ic e s tha t may be more effic i e nt, pro vid e com pa ra bl e qua li t y, and 
offe r comp e t it i ve alte rna t i ve s to tra di t i on a l pro vi d e rs. For exa m p l e, in a case cha l le n gi n g vari o u s ethi c al cod e 
pro vi s io n s tha t the Ameri c an Medic a l Associ a ti o n (AMA) enfo rc e d, t he Commis s io n fou n d tha t AMA rules pro h ib i t in g 
phys i ci a ns from work i ng on a sal a ri e d bas i s for hosp i t al s or oth e r lay ins t i tu t i on s and fro m ente rin g into part ne rs hi ps 
or sim i la r bus in e ss rel a ti o ns h ip s with non- physi c ia ns unre as o n ab l y rest ra in e d com p e ti t i o n, and, as a res u l t, vio la t e d 
fed e ral anti t rus t laws.(11) The Commis si o n con c lu d ed that the AMA's proh i b i ti o ns kep t physi c i an s fro m adop t i ng 
pote n ti a ll y effic i en t bus in es s form a t s and prec l ud e d com p e ti t io n from orga n i za ti o ns not direc t l y and com pl e t el y und e r 
the con t rol of phys ic ia n s. The Commis si o n als o fou n d tha t the re were no cou nt e rva i li n g proc o mp e t it i ve jus t if i ca t i on s 
for thes e res t ri c ti o ns.(12)  

This reas o n in g migh t wel l app ly to the fun e ral and ceme t e ry bus in e ss es. Proh i bi t i ng joi n tl y own e d or ope ra t e d 
fac il i t ie s coul d pre ve n t som e effi c ie n t com b in a t io n s of busi n es s pra c ti ce s of the two ope ra tio n s tha t migh t res u lt in 



(6) See comm en t s to W isc o ns in, Sep te m be r 13, 1993; Pennsyl va n i a, March 24, 1994, and Augus t 29, 1989; Virg i ni a, 
Febru a ry 9, 1989; Oregon, April 6, 1987; Illino i s, May 9, 1986; Kansas, Febru a ry 14, 1986; and Alabam a, Janua ry 16, 
1986. Commi ss io n sta f f has als o tes t if i e d gene ra ll y on reg u lat o ry is su es in the fun e ra l ind ust ry. See Sta te m en t to 
Califo rn i a Assem bl y Commi tt ee on Consum e r Pro t ec t i on, Govern m e n ta l Effici e nc y and Econo m ic Develo p me n t, 
Octobe r 17, 1991.  

(7) Mich. Comp. Laws § 339. 1812(1). 

(8) Mich. Comp. Laws § 339.1812(2).  

(9) H.B. No. 4456, to am en d Occupa t io n al Code, § 1812, Mich. Comp. Laws § 339.1812. Unli ke the bil ls on whi ch we 
comm e nt e d thre e yea rs ago, the leg i sl a ti o n und e r con si d e rati o n now doe s not inc lu d e pro vis i o ns to regu l a te pric es 
and dea li n g with affi li a t ed enti t ie s.  

(10) See C. Cox and S. Foste r, The Costs and Benefi ts of Occupat i o na l Reg u la t i on, October 1990 (FTC Bureau of 
Econom ic s Sta f f Rep o rt). This rep o rt, a revi e w of ec o n om ic stu d i es of lic e ns i ng, fin d s that lice n s in g fre q u en t l y 
inc rea s es pri ce s and im po s es subs t a n ti a l cos ts, but that many lic e ns in g res t ric t io n s do not app e a r to inc re a se the 
qua li t y of servi c e. The rep ort rec om m en d s care f u l wei g h i ng of lik e l y cos ts aga in s t pros p ec ti ve ben ef i ts. Id. at v. 
W here  cons um e rs are in a rela t i ve l y poo r pos i t io n to eva lu a te the pro du c t or servi c e, reg ula t i o n of some kin d can 
pro vi d e ben e fi t to con su m e rs. The Commis si o n's Funera l Rule add re ss e s the con s um e r's rel a t i ve lack of kno wl e d g e, 
and pote n ti a ll y vul n e rab l e state of min d whe n purc h as e dec is i o ns are ofte n made, by requ iri n g disc l os u res, rath e r 
tha n by reg u la t i ng the servi c e dire ct l y or con t ro l li n g who can pra c ti c e. See Funera l Indus t ry Pra c t ic es, 16 C.F.R. § 
453. 

(11) See Ameri c an Medic a l Ass'n, 94 F.T.C. 701 (1979),  aff'd, 638 F.2d 443 (2d Cir. 1980), aff'd mem. by an equ al l y 
divi d e d cou rt, 455 U.S. 676 (1982).  

(12) See als o comm e nt of the sta f f of the Federal Tra d e Commi ss i on on the Ameri c an Bar Assoc i at i o n's Model Rul es 
of Pro f es si o na l Conduct, March 26, 1991, addr e ss in g is su e s rai s ed by prop o sa ls to allo w firm s to pro vi de anc il l a ry, 
non-leg a l servic e s. In tha t comm e n t, the staf f poi n te d out tha t law firm dive rs i fi ca t i on cou l d ben e f it con su m e rs by 
all o wi n g firms to pro vi d e an effi c i en t mix of servi ce s tha t consu m e rs  see k, and that rule s rest ri c ti n g suc h servi c es 
cou ld harm cons u me rs by res tri c t in g cons u me r cho ic e. The com me n t also ana l yze d how diff e re n t pro po s al s wou l d 
mee t conc e rn s abo ut pro fe ss io n a l stan d a rds and eth ic a l oblig a t i on s.  
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