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As part of the Commission's efforts to foster competition
among licensed professionals, it has examined the effects of pUblic
and private restrictions that limit the ability of professionals to
engage in truthful, nondeceptive advertising. 2



concluded, as the courts have, that these reasons do not justify
restrictions on truthful, nondeceptive advertising. For this
reason, we believe that only false or deceptive advertising should
be prohibited. Any other standard is likely to suppress the
dissemination of potentially useful information and may contribute
to an increase in prices and reduction of consumer welfare.

THE BOARD'S REGULATIONS

We have reviewed the Board's "Interpretative Advertising
Rules" and its "Rules of Professional Conduct." As we discuss
below, we believe some of these rules appear unnecessarily to
prevent dentists from communicating truthful, nondeceptive
information to the pUblic.

1. Interpretative Advertising Rules

The Board's "Rules of Professional Conduct" provide that the
overriding standard for jUdging advertising shall be whether it is
"false or misleading in any material respect," (8.16.716 & 721(a)).
The "Interpretative Rules for Advertising" are apparently the
Board's effort to forthethe1.offor



(3) a range of fees for precisely described services,
provided that (a) all relevant variables and
considerations are disclosed, (b) the



Regulation 8.16.504 restricts claims of specialization to
those dentists who have met the educational requirements and
standards of the American Dental Association. Dentists not meeting
those criteria may announce that they offer services in any of
several specified areas, but may not advertise the fact that they
limit their practice to any particular area(s), nor may they
"imply" that they are "specialists". Dentists not meeting the
criteria for specialty announcement may advertise services in
special areas only by use of the phrase, "general dentistry
including ... " apparently without regard to whether they offer the
full range of general dental services. Further, this regulation
states that advertisement of certain "unapproved" specialties5 .
will be presumed to be misleading. .

We believe it is important that a general dentist with
expertise or experience in specific areas be allowed to communicate
that fact to the public, without using the phrase "general
dentistry including ... " or obtaining prior approval. In our view,
only specialization claims that are deceptive, such as a claim that
falsely states that a dentist is a licensed or certified
specialist, need be prohibited. A prohibition of deceptive
specialization claims would leave dentists free to disseminate
truthful and valuable information that they concentrate in a
particular field of dentistry, that their practice is limited to a
particular area, or otherwise advertise their expertise in a
particular field of dentistry.

Regulation 8.16.505(1) limits the type of "personal
information" that can be included in dentists' advertising to that
which "reasonably would assist a consumer in the selection of a
dentist." Such a restraint could injure consumers by preventing
dentists from including material in advertising that serves to
attract the consumer's attention, and thereby ~akes the provision
of information through advertising more effective.

Regulation 8.16.505(3) prohibits the use of statistical data
or past performance to imply expertise, future success, or customer
satisfaction. However, statistical data can be quite useful to
consumers. Incomplete or distorted data that misleads consumers
could, of course, be prohibited, but the Board's existing
regulation extends to the provision of valuable information that
is not inherently likely to deceive consumers.

Regulation 8.16.505(3) ~nd Regulation 8.16.506 prohibit the
use of testi~onials or endorsements by the dentist's patients, or
patients of any other dentist. However, these techniques may

5 These "unapproved" specialties are: cosmetic dentistry,
holistic dentistry, restorative dentistry, and craniomandibular
orthopedics. A practitioner who wants to advertise an "unapproved"
specialty must seek prior Board approval.
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convey valuable information to consumers, and can help to enhance
the effectiveness of advertising. As with the use of illustrations
in advertising, which the Supreme Court considered in Zauderer v.
Office of Disciplinary Counsel of the Supreme Court of Ohio, 471
U.S. 626 (1985), testimonials can serve "important communicative
functions" through their potential to attract the attention of the
audience to the advertised message. A total ban on testimonials,
without regard to whether they are likely to mislead consumers, is
overbroad.

Regulation 8.16.506 prohibits claims of superiority. At a
minimum, a prohibition of advertisements that contain claims of
superiority restricts comparative advertising, which can be a
highly effective means of informing and attracting consumers ana an
important competitive force. Further, by preventing a dentist from



(1978). Indeed, Montana seems to recognize the possible benefits
of solicitation in that this regulation restricts only the
activities of agents, and not solicitation by dentists themselves.

By communicating useful information, agents may help
consumers in their selection of a dentist. Further, use of agents
to undertake such contacts can permit the dentist to concentrate on
the delivery of professional services.

If there is some reason to believe that agents may be
inclined towards deception, overreaching or undue influence when
soliciting on behalf of dentists, we recommend tailoring the
restriction to address the specific problem presented, as opposed
to establishing an outright ban on such activity. For instance,'
false or deceptive solicitation may appropriately be prohibited.
In addition, in-person solicitation that results in undue influence
may be banned as well. See Ohralik v. Ohio state Bar Association,
436 U.S. 447 (1978).

The Federal Trade Commission considered the concerns that
underlie the Ohralik opinion when it decided American 11edical
Association, 94 F.T.C. 701 (1979), aff'd, 638 F.2d 443 (2nd F28N.024 
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to consider our comments. Please let us know if we can be of
further assistance.

Sincerely yours,

~t!d/d!11z
Claude C. wild III
Regional Director
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