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statements about certification of specialty qualifications are
not inherently misleading, it is possible that such claims could
be used to mislead.® Identifying bona fide certification calls
for assessing the certifying organization’s standards and
procedures. The Peel decision suggests factors to consider in
making this assessment. The certifying body under consideration
there, which the Court implicitly deemed legitimate,?® applied
standards that were approved by relevant professionals, that were
objective and demanding, and that required specified experience,
continuing education, demonstration of skills, and an
examination; in addition, certification had to be renewed
periodically by another demonstration.of qualifications. “Peel, -
496 U.S. at 95.10 TherCourt'did'not'hoIdVOf’eVeﬁ'suggest”that’
this set of features,wor~any~of~themmindividua11y**was legally
necessary or required for a legitimate certificat process.
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’(...continued)
National Energy Specialist Ass'n, Civ. No. 92-4210, 1993-1 Trade
Cas. (CCH) § 70,211 (D. Kan. April 29, 1993); see also National
Ass’'n of Scuba Diving Schools, Inc., 100 F.T.C. 439 (1982)
(consent order barring organization from issuing seals of
approval without conducting tests to determine whether products
meet an objective standard of quality or performance).

® The Court in Peel v. Attorney Reg. & Disciplinarv Comm'nn -
of Tllinois, 496 U.S. 91 (1990) struck down, on First Amendment
grounds, a total ban on statements by attorneys concerning their
certification by private certifying bodies. There was no.
evidence that consumers had actually been misled by an att
truthful letterhead statement that he was certified by the T
National Board of Trial Advocacy. On whether the statement wa
nonetheless likely to be misleading, the Court’s four opinions
split three ways. 1In the lead opinion, which is treated here as
the opinion of the Court, four justices found the statement
unlikely to mislead. Three justices thought that such statements
were potentially misleading; one of these justices wrote
separately concurring in the judgment, one joined both the
opinion of the Court and the concurring opinion, and one wrote
separately in dissent. Three justices joined in another
dissenting opinion supporting the lower court’s view that the
claim was inherently misleading. -
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> None of the opinions contended that the certifying
organization was not legitimate.

1 Another igrmulation;a&iiculatedr1n~the~fcuf-ju”*iCE"

plurality opinion found it important that certification be
available to all professionals who met objective and consistently
applied standards relevant to practice in a particular area.
Peel, 496 U.S. at 109.









