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David A. Gates

Commissioner of Insurance
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Carson City, Nevada- 89701 . -

Dear Commissioner Gates:

The Federal Trade Commission's Bureaus of Competition,
Consumer Protection, and Economics are pleased to present their
views on the uie of exclusive contracts by health maintenance
organizations. We are advised that your office is considering
whether to prohibit health maintenance organizations (HMDs) from
entering into contracts with participating physicians that
prevent the physicians from affiliating with other HMDs or, in
some cases, with preferred provider organizations. Our
experience in the antitrust and health care fields has enabled.us
to develop an understanding of exclusive arrangements between
HMOs and their participating physicians. Our conclusion is that
such exclusive arrangements are likely to benefit consumers by
stimulating compatition among medical prepayment plans and
physicians. Although in some circumstances exclusive
arrangements have the potential to endanger competition, those
circumstances are rare and do not appear to exist in the market
in which Nevada HM)s operate. Therefore, a blanket prohibition
on exclusive arrangements can be expected to hamper
procompetitive and beneficial activities of HM)s, and deny
consumers the improved services that such competition would
stimulate.

The federal antitrust laws are designed to improve consimer
welfare by protecting the ability of the marketplace to supply
the full range of goods and services that consumers want, at
prices that reflect the lowest possible cost. Certain kinds of
arrangsments, such as agreements among competitors to fix prices,
are virtually certain to hurt consumers, and are therefore
subject to a blanket prohibition. Arrangements that can have
either procompetitive or anticompetitive effects, however, are
evaluated under the "rule of reason." The purpose of the
analysis is to assess whether, in a given situation, the practice
in question has a negative impact on compatition, and if so,
whether it produces countervailing competitive benefits that
outweigh its harmful effects. Antitrust analysis focuses on the

1 These comments represent the views of the Commission's
Bureaus of Competition, Consumer Protection, and Economnics,
and do not necessarily represent the views of the Commission
or any individual Commissioner. The Commission, however, has
authorized the submission of these comments.
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seriously restrain competition. We therefore recommend against
prohibition of exclusive provider contracts.

We hope these comments are of assistance. '
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. Sincerely yours,
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