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UNITED STATES OF AMERICA nn onin
FEDERAL TRADE COMMISSION LU0

AT ANTT'A D
ATLANTA REGIONAL OFFICE

Room 1000
1718 Peachiree Si, NW.
Atlanta, Georgia 30367
{404) 3474836

November 28, 1990

Martha G. Wellman

Program Audit Supervisor
State of Florida

Office of the Auditor General
111 West Madison Street

P.O. Box 1735

Tallahassee, FL, 32302

"Dear Ms. Wellman:

The staff of the Federal Trade Commission! is pleased-to - -

respond to the invitation of the Office of the Auditor General of
the State of Florida to comment on the possible restrictive or
anticompetitive effects of the state's statutes or regulations
governing the activities of several licensed occupations and
regulatory entities scheduled for "sunset"” audit in the near
future.

The comments below identify several provisions of the
relevant statutes and regulations that we believe may have
anticompetitive effects and thereby injure consumers. In Part I
of these comments, we identify the interest and experience of the
Commission's staff in the area of occupational regulation. In
Part 11, we examine specific provisions of the statutes and
regulations that may have anticompetitive effects.

I. Interest and Experience of the Staff of the Federal Trade
Commission

The Federal Trade Commission is charged by statute with
preventing unfair methods of competition and unfair or deceptive
practices in or affecting commerce. 15 U.S.C. § 45. Under this
statutory mandate, the Commission seeks to identify restrictions

yr
that impede competition or increase costs without offering

countervailing benefits to consumers. The Commission has soug
to improve consumer access to professional services by initiating
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] These comments are the views of the staff of the Federal
Trade Commission's Atlanta Regional Office and Bureau of
Competition. They are not necessarily the views of the Commission
or any individual Commissioner.






to the Florida Administrative Procedure Act.® All vessels,
except vessels exempted by the laws of the United States or
vessels drawing less than 7 feet of water, are required to have a
licensed state pilot or certificated deputy pilot on board when
entering ports of the state.

It should be emphasized that our analysis is confined to the
effects of price and entry regulations and does not address
regulations designed to enhance navigational safety. We
recognize that safety regulation in the maritime context is
necessary to protect seafaring vessels, their passengers and
cargo, and the public at large.

Although we do not have expertise in harbor pilotage, and
thus cannot predict with certitude the effects of ther
restrictions outlined above, the effects of price and entry
restrictions on harbor pilotage are likely to be similar to those
in other markets. Restrictions on entry tend to increase the
price of the goods or services provided by a particular line of
business. As a general matter, markets are better equipped than
regulators to determine the appropriate level of supply of a
service, by adjusting the supply in response to changes in
demand. Thus, an increase in the use of a particular Florida
port, and hence in the demand for pilotage services there, would,
all else equal, tend to lead to an increase in the price of
pilotage services in that port. Such an increase would, in turn,
be expected to attract entry into the pilotage business and lead
to the stabilization of the price at the competitive level.
Conversely, a decline in the demand for pilotagE"services”weuld
tend to result in a decrease in the price of the service and the
exit of some pilots from the business with the price again
stabilizing at the competitive level.® Absent regulatory

6 Fla. Stats. § 310.151(2).

7 Fla. Stats. § 310.0141. Deputy pilots are authorized to
pilot vessels only within limits and specifications established
by the licensed state pilots at the port where the deputy is
appointed to serve. In order to qualify for licensure as a state
pilot, an applicant must have served at least two years as a
deputy in the port in which license as a licensed state pilot is
desired. Fla. Stats. § 310.073(4). The number of deputy pilots
appointed in a particular port is subject to board discretion
based on its determination of the number of deputy pilots
"required" in the respective port. Fla. Stats. § 319.971(2).

8 The increase or decline in demand referred to in the text
must be more than temporary to experience these effects.
Obviously, all businesses will experience some day-to-day or
month-to-month fluctuations in the demand for their services.
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directly or indirectly, for referrals.'* Prohibitions such as
these can be of benefit to patients by preventing deception or

abuse of the provider-patient relationship. —However, such
restrictions also can interfere with legitimate business
affiliations between practitioners and other persons or entities,
and with the flow of useful, nondeceptive information to
consumers about providers. Consequently, restrictions on
referral fees sho%}d not be broader than necessary to protect the

public from harm.

Whether restrictions on referral fees are overbroad would
depend upon the potential for harm in their absence. For
example, the primary justification usually offered for such
prohibitions is that they prevent abuse of the special- trust that
a patient places in a physician to make appropriate referrals

14 pla. Stats. § 458.331(1)(i).

15 we note that the federal Medicare/Medicaid Anti-Kickback
Statute uses similarly broad language in prohibiting any person
from knowingly soliciting or receiving any "remuneration
(including any kickback, bribe, or rebate) directly or
indirectly, overtly or covertly, in cash or in kind" in return
for referring an individual for goods or services covered by
Medicare or Medicaid or in return for purchasing or arranging the
purchase of such goods or services, or whenever he knowingly
offers or pays any remuneration to induce such referral or
purchase. Violators are subject to a $25,000 fine and five years
in prison. Section 1128B(b) of the Social Security Act, 42
U.S.C. § 1320a-7b(b). However, in 1987, in part because of a
concern that such a broad statute might restrict legitimate
business practices in the health care field, Congress asked the
Department of Health and Human Services (HHS) to adopt
regulations specifying certain "payment practices” that would not
be treated as criminal offenses under the statute. Section 14 of
the Medicare and Medicaid Patient and Program Protection Act of
1987, Pub. L. No. 100-93, 101 Stat. 680 (1987). See Comments of
the Federal Trade Commission's Bureaus of Competition, Consumer
Protection and Economics to the Department of Health and Human
Services (December 1987). Significantly, in 1983, HHS proposed a
number of "safe harbor" regulations that would specifically
protect some of the same types of business practices we express
concern about here, including commercial referral services, lease
arrangements and HMOs that offer discounts. In addition, HHS
stated that many of its proposed safe harbors "would cover many
relationships in preferred provider and managed care networks."
54 Fed. Reg. 3088 (1989). HHS has not yet issued final
regulations in this area. Wwe would advise that the state contact
HHS or await promulgation of final HHS regulations before
finalizing its legislation and regulations on referral fees.









