




The Commission's testimony also pointed out that other approaches to improve quality and 
protect consumers have been proposed that would not sacrifice the benefits of competition by 
granting collective bargaining rights to health care professionals, and briefly described some of 
those proposals. A copy of the testimony (Attachment A) is enclosed for your information. 

I am also enclosing a copy of a letter from FTC staff discussing a collective bargaining bill in 
Texas (Attachment B). The letter notes that the Texas bill, while different in certain respects 
from the federal proposal, still carries substantial potential for consumer harm. 

The District of Columbia Bill 

The District of Columbia bill closely follows model state legislation on physician collective 
negotiations developed by the American Medical Association. In fact, the bill appears to adopt 
all of the provisions of the AMA model except Section 1, which is a declaration of legislative 
purpose. I will first discuss a few issues regarding the scope of conduct the bill seeks to 
authorize, and then analyze the question whether the bill would be effective in creating immunity 
from federal antitrust law for private parties acting pursuant to its provisions. 

The Scope of Permitted Conduct  

The collective bargaining permitted by the bill is subject to certain limitations not present in the 
federal proposal, but these limitations are ambiguous in some important respects. As a result, it is 
difficult to ascertain the precise scope of conduct that the bill would seek to authorize. In any 
event, however, the two primary ways that the bill limits collective bargaining -- the market 
share limitations and the ban on boycotts -- appear to leave consumers at risk of substantial 
harm.  

First, the bill's reach depends in part on market shares of health plans and, to a lesser extent, 
physician groups. It authorizes collective negotiation with health plans, but negotiation over 
certain price-related terms is limited to situations in which the health plan has "substantial 
market power," which, under the bill's terms, exists when a health plan's market share exceeds 
15%. In addition, under section 5(f), where a health plan has less than a 5% market share, the 
physician group may not exceed 30% of physicians (or of a particular physician type or 
specialty) in the health plan service area. 







identifying the representative, its plans and procedures, and "a brief report" identifying the 
proposed subject matter of the negotiations and the expected benefits to be achieved. In addition, 
the representative must furnish for the Mayor's approval, prior to dissemination, a copy of "all 
communications to be made to physicians related to negotiations, discussions, and health plan 
offers." The bill does not grant the Mayor the power to review and disapprove contract terms or 
other matters on the ground that they are unreasonable, unjust, or otherwise contrary to the 
interests of consumers. 

The Supreme Court has made it clear that the active supervision standard is a rigorous one, 
designed to ensure that an anticompetitive act of a private party is shielded from antitrust liability 
only when "the State has effectively made [the challenged] conduct its own." Patrick at 106. It is 
not met where the reviewing state official does not evaluate the substantive merits of the private 
action. Id. at 102-105. Thus, the Court has held that a state did not actively supervise price 
arrangements when it did not establish the prices, review the reasonableness of prices, monitor 
market conditions, or engage in any "pointed reexamination" of the program. Midcal, 445 U.S. at 
105-106. Active supervision requires that the state exercise "sufficient independent judgment and 
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Endnotes 

1. See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) 
¶ 13,151 (August 1996) (available at www.ftc.gov/reports/hlth3s.pdf).  

2. See, e.g., Schachar v. American Academy of Ophthalmology, 870 F.2d 397 (7th Cir. 1989); 
Statements 4 & 5 of Statements of Antitrust Enforcement Policy in Health Care, supra note 1.  

3. Physicians Group, Inc., 120 F.T.C. 567 (1995) (consent order).  

4. Commonwealth of Virginia v. Physicians Group, Inc., 1995-2 Trade Cas. (CCH) ¶ 71,236 
(W.D. Va. 1995) (consent decree).  

5. See Peterson Drug Company, 115 F.T.C. 492, 540 (1992). See also Pharmaceutical Society of 
the State of New York, Inc., 113 F.T.C. 661 (1990) (consent order).  

6. Testimony of Federal Trade Commission before the House Judiciary Committee on H.R. 1304 
(June 21, 1999) at 10.  

7. See. e.g., Statement 8 of Statements of Antitrust Enforcement Policy in Health Care, supra 
note 1 (establishing antitrust "safety zone" for physician network joint ventures that constitute 20 
percent or less of the physicians in each physician specialty in the relevant geographic market)  

8. See Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In Hartford, which 
construed the meaning of the term "boycott" for purposes of the McCarran-Ferguson Act, Justice 
Scalia, writing for the majority, distinguished between boycotts and "concerted agreements to 
seek particular terms in particular transactions," which he termed "cartelization." Id. at 801-802. 
A boycott, Justice Scalia wrote, is limited to a refusal to deal with a party in order to obtain an 
objective collateral to the boycotters' relationship with that party. Id. at 801. He also pointed to a 
distinction in labor law between a strike, i.e., a collective refusal to deal with an employer to 
obtain better contract terms from that employer, and a boycott, involving a work stoppage 
designed to put pressure on some other employer.  

9. See Michigan State Medical Society, 101 F.T.C. 191, 296 n.32 (1983) ("the bargaining 
process itself carries the implication of adverse consequences if a satisfactory agreement cannot 
be obtained"); see also Preferred Physicians Inc., 110 F.T.C. 157, 1

http://www.ftc.gov/reports/hlth3s.pdf


11. In American Telephone & Telegraph Co. v. Eastern Pay Phones, Inc.., 767 F. Supp. 1335 
(E.D. Va. 1991), the court ruled that a regulatory scheme of the District of Columbia did not 
provide state action immunity, without discussing whether the District stands on the same 
footing as states with respect to the state action doctrine. An earlier case (arising prior to 
Congress' grant to the District of home rule powers) involving the District of Columbia Armory 
Board, a governmental entity, evaluated antitrust immunity claims with reference the Board's 
federal enabling legislation. See Hecht v. Pro-Football, Inc., 444 F.2d 931 (D.C. Cir 1971). 
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