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rarely successful." 106.S. ct. at 1357-58. The Cargill case
raised similar issues. There a meat-packing company had
challenged a merger between two of its competitors, alleging
that this would give the merged firm the financial resources to
engage in predatory pricing. Although relying on technical
grounds to reverse a rUling for the plaintiff, the Court
indicated more generally that the mere possibility of such
harm, without any more specific evidence, was too speculative
to support an injunction against the merger. The Court said
that "[c]laims of threatened injury from predatory pricing
must, of course, be evaluated with care," and that I'the
obstacles to the successful execution of a strategy of
predatory pricing are manifold, and .. the disincentives to
engage in such a strategy are accordingly numerous." 107 S.
ct. at 495 n.17. 3

Underlying these decisions is a belief that the success of
any predatory pricing effort is inherently uncertain:

[T]he short-run loss [from predatory
pricing] is definite, but the long-run gain
depends on successfully neutralizing the
competition. Moreover, it is not enough
simply to achieve monopoly power, as
monopoly pricing may breed quick entry by
new competitors eager to share in the
excess profits. The success of any
predatory scheme
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Several factors contribute to the uncertainty of outcome.
One is the need for entry barriers, as the Matsushita Court
discussed. Entry barriers are essential if a predatory scheme
is to work, yet, in our open economy, a market generally is not
insulated from competition long e~ough to permit recoupment 0:
the initial losses. A~other problem for the rational predator
is that future profits must be discounted. By dropping prices
below cost the predator forgoes profits in current dollars,
whereas any recoupment will necessarily be in discounted future
dollars. still another source of uncertainty is the fact that
recoupment may be affected by intervening changes in business,
technological, or regulatory conditions. Accordingly, we
believe that predatory pricing statutes address a rare problem.

In addition, we believe that such statutes may be
affirmatively harmful to consumers. If the statutory
definition of the offense is overbroad (making it too easy to
prove) or if the offense is so vaguely defined that erroneous
public and private applications of the statute are probable,
businesses may be deterred from vigorous but legitimate price
competition. Deterrence from competition is a partiCUlar
problem because firms have an incentive to complain a~out the
successful competitive efforts of their rivals, however proper
those efforts may



Gay Woodhouse, Esq. -5-

approach in its own most recent predatory pricing cases. 4 In
dismissing the charges in these cases,
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9. How many actions has you office filed in the past 5
years for sales below cost?

a) Number of criminal actions?

Not within our jurisdiction.

b) Number of civil actions for injunction?

The Commission filed no such actions in this period.
It decided two such cases, ITT and General Foods, cited above
in footnote 4.

c) Number of civil actions to revoke a corporate charter?

Not within our jurisdiction.

d) Description and number of other actions?

Our remedies are limited to issuing cease-and-desist
orders.

10. Who investigates complaints under your below cost
sales act?

The predatory pricing complaints that appear to ~arrant

investigation are studied by the agency's own staff. The
primary responsibility for antitrust matters lies with our
Bureau of Competition.

11. What type of staff does the agency have to
investigate these cases? What is the budget for this agency?

Investigatory teams include both economists and lawyers,
~ith paralegal assistance sometimes available as well. The
total budget of the FTC is $69.7 million, with $31.4 million of
t~at designated for all antitrust patters. We do not have a
separa~e line item in the budget for predatory. pricin; matters.

12. How many attorneys in your office are assigned to
enforcing below cost sales statutes?

Attorneys are assigned to monitor particular industries
rather than to enforce certain
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(1960) (Robinson Patman Act § 2 (a)); Sears, Roebuck & Co., 258
F. 307 (7th Cir. 1919) (FTC Act); Standard oil v. United
States, 221 U.S. 1 (1911) (Sherman Act).

14. Are there any rules or regulations promulgated
pursuant to this statute?

There are none dealing specifically with the issue of
below-cost pricing.

Conclusion

The Commission staff believes that predatory pricing
statutes, while not intrinsically without merit, can do mo~e

harm than good. We therefore recommend that they be drafted
and applied with care. In particular, we believe that
revisions intended to make the law stricter and enforcement
actions easier to bring should be carefully considered. We
also recommend that any analysis of a predatory pricing claim
begin with a threshold inquiry into market structure.

Thank you again fora
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