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QUESTION PRESENTED

The Federal Trade Commission has authority to
prevent “unfair or deceptive acts or practices in or
affecting commerce,” 15 U.S.C. 45(a)(2), and the Federal
Trade Commission Act expressly provides that its
remedies “are in addition to, and not in lieu of, any other
remedy or right of action provided by State or Federal
law,” 15 U.S.C. 57b(e). The United States will address
the following question:

Whether guidance statements and consent orders
issued by the Federal Trade Commission impliedly pre-
empt a state-law tort claim based on a cigarette manu-
facturer’s allegedly fraudulent use of the descriptors
“Light” and “Lowered Tar and Nicotine” to characterize
its cigarettes when the manufacturer allegedly knew
that the cigarettes, as smoked by a human smoker,
would deliver as much tar and nicotine as so-called “full
flavor” cigarettes.
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a party claims that the FTC’s actions have the effect of
displacing state law."

! Petitioner Altria Group, Inc., is the parent of petitioner Philip
Morris USA Inc. References to “petitioner” are to Philip Morris.
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or effect of law and is not legally binding on the Com-
mission or on the public in an enforcement action”).
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The Maine Unfair Trade Practices Act (MUTPA),
Me. Rev. Stat. Ann. tit. 5, § 205-A et seq. (West 2002),
declares, in words substantially identical to Section
45(a)(1), that “unfair or deceptive acts or practices in the
conduct of any trade or commerce are declared unlaw-
ful,” id. § 207 (West Supp. 2007). MUTPA provides that
construction of the provision is to “be guided by the in-
terpretations” given to the FTC Act by the FTC and
federal courts. Id. 8 207(1) (West Supp. 2007). MUTPA
provides a private right of action for consumers injured
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the new guidance applied only if (1) “no collateral
representation[s] (other than factual statements of tar
and nicotine contents of cigarettes offered for sale to the
public) are made, expressly or by implication, as to re-
duction or elimination of health hazards,” and (2) the
statement was supported by “tests conducted in accor-
dance with the Cambridge Filter Method.” lbid. The
Cambridge Method uses a smoking machine that takes
a 35 milliliter puff of two seconds’ duration every 60 sec-
onds until the cigarette is smoked to a specified butt
length. J.A. 485a. The tar and nicotine collected by the
machine are then weighed and measured. Ibid. On Au-
gust 1, 1967, the FTC announced in a press release that
it would begin its own testing program utilizing the
Cambridge Method. Ibid.

In October 1967, the FTC responded to an inquiry by
the National Association of Broadcasters (NAB) with a
letter explaining “the Commission’s current enforce-
ment policy in regard to statements of, and representa-
tions relating to tar and nicotine content of cigarettes.”
J.A. 368a. The letter stated that, “[a]s a general rule,
the Commission will not challenge such statements or
representations where they are shown to be accurate
and fully substantiated by tests conducted in accordance
with the standardized” Cambridge Method. lbid. (em-
phasis added). The FTC emphasized, however, that
there was “no reliable evidence that the health hazards
of cigarette smoking are thereby eliminated or avoided,”
and “[h]ence, no matter how relatively low its tar and
nicotine content, no cigarette may truthfully be adver-
tised or represented to the public, expressly or by impli-
cation, as ‘safe’ or ‘safer.”” J.A. 369a. The Commission
further advised that any inter-brand comparisons of tar
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and nicotine content must be “factual, fair, and not mis-
leading.” Ibid.

In 1970, the Commission proposed a trade regulation
rule that would require manufacturers to disclose tar
and nicotine yields as determined by the Cambridge
Method. 35 Fed. Reg. 12,671 (1970). In response, peti-
tioner and other leading cigarette manufacturers sub-
mitted a “voluntary program” in which they agreed “to
disclose ‘tar’ and nicotine content in cigarette advertis-
ing.” J.A.899a-900a. That private agreement prompted
the FTC to suspend indefinitely the rulemaking pro-
ceedings, 36 Fed. Reg. 784 (1971), which were never
reinstituted.

2. Deceptive use of Cambridge Method results that do
not correspond to relative yields to human smokers

When the FTC issued its guidance in 1966 indicating
that it would not regard as deceptive factual statements
of tar and nicotine content determined according to the
Cambridge Method, it did so, it later explained, on the
understanding that such disclosures would “provide
smokers seeking to switch to lower tar cigarettes with a
single, standardized measurement with which to choose
among the existing brands.” 62 Fed. Reg. 48,158 (1997).
The FTC recognized that “[n]Jo two human smokers
smoke in the same way”; that “[s]Jome take long puffs (or
draws); some take short puffs,” and that such “variation
affects the tar and nicotine quantity in the smoke gener-
ated.” J.A. 487a (8/1/1967 press release). Indeed, the
FTC noted, smoking behavior “varies with the same in-
dividual under different circumstances even within the
same day,” such as whether the smoker is talking, listen-
ing, reading a book, or watching television. Ibid.
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Despite that variation, the FTC believed standard-
ized test results could provide useful information to the
consumer because it would indicate “whether he will get
more [tar] from one than from another cigarette if there
is a significant difference between the two and if he
smokes the two in the same manner.” J.A. 607a-608a
(statement to FTC of Clyde L. Ogg, developer of Cam-
bridge Method). Although the FTC understood that any
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cigaret[te],” J.A. 915a. A 1975 report for petitioner,
based on the Smoker Simulator, confirmed that smoke
intake did not, in fact, vary between “light” and “full fla-
vor” cigarettes. J.A. 701a-704a. “[T]he dilution and the
lower [resistance to draw] of Marlboro Lights caused
the smokers to take larger puffs on that cigarette than
on Marlboro 85’s,” such that, “[i]n effect, the Marlboro
85 smokers in this study did not achieve any reduction
in smoke intake by smoking a cigarette (Marlboro
Lights) normally considered lower in delivery.” J.A.
704a.

The 1975 study confirmed what petitioner’s Vice
President of Corporate Research and Development re-
ported as early as August 1967: “[T]he smoking ma-
chine data appear to be erroneous and misleading” be-
cause, unlike the machine, a “human smoker * * * ap-
pears to adjust to the diluted smoke” of a ventilated cig-
arette “by taking a larger puff so that he still gets about
the same amount of equivalent undiluted smoke,”
thereby “defeating the purpose of dilution.” See United
States v. Philip Morris USA, Inc., 449 F. Supp. 2d 1,
462 (D.D.C. 2006) (quoting 8/11/1967 memorandum).?

Although petitioner’s 1975 research showed that
smoking a cigarette “normally considered lower in deliv-
ery” did “not achieve any reduction in smoke intake,”
J.A. 7044, petitioner did not share that information with
the FTC in response to its 1983 request for comments.
Rather, petitioner urged that compensatory smoking
behavior was not relevant. See J.A. 660a (C. Lee Peeler,

2 A 1972 internal memorandum of R.J. Reynolds similarly noted that
a “low tar” cigarette “offers zero advantage to the smoker” who “will
subconsciously adjust his puff volume and frequency, and smoking
frequency, so as to obtain and maintain his per hour and per day
requirement for nicotine.” Philip Morris, 449 F. Supp. 2d at 467.
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National Cancer Inst., Monograph 7, Historical Over-
view) (Historical Overview). Petitioner further as-
serted, in connection with the Barclay investigation, that
its own cigarettes were not subject to vent blockage,
Brown & Williamson, 778 F.2d at 37, even though its
internal research showed that such blockage did occur,
see Philip Morris, 449 F. Supp. 2d at 462 (quoting
7/28/1967 memorandum stating that “some of [the venti-
lation holes] are likely to be occluded under normal
smoking conditions, whereas no occlusion is likely to
occur when the cigarettes are machine smoked for analy-
sis”).’

b. Decades after petitioner’s own studies, as inde-
pendent research into compensation behavior increased,
health groups and others began to question whether
Cambridge Method results mislead consumers about the
relative risks of smoking cigarettes with various tar and
nicotine ratings. J.A. 335a. Accordingly, in 1994, the
FTC asked the National Cancer Institute (NCI) to con-
vene a conference to consider the cigarette testing meth-
odology and possible modifications or alternatives. 62
Fed. Reg. at 48,159. In 1997, after receiving the NCI’s
report, the FTC solicited public comment on the preva-
lence of vent blocking and compensation and on possible
changes to the Cambridge Method. See id. at 48,159-
48,162.

In response, Philip Morris and three other major
tobacco companies submitted joint comments in 1998.

3 Petitioner similarly failed to inform the Commission of its evidence
demonstrating vent blocking by smokers’ lips in response to a 1977
inquiry whether “a new insertion depth would be more consistent with
the manner in which smokers insert cigarettes in actual use.” 43 Fed.
Reg. 11,857 (1978) (indicating that no responses were received to the

inquiry).
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In 2002, petitioner filed a petition requesting the
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petitioner’s express preemption defense as inconsistent
with Cipollone v. Liggett Group, Inc., 505 U.S. 504, 528-
529 (1992) (plurality). See Pet. App. 10a-37a. The court
also rejected petitioner’s implied preemption argument,
explaining that “Lights” and “Lowered Tar and Nico-
tine” representations were not affirmatively authorized
by the FTC. The court observed that the FTC has never
promulgated a trade regulation rule addressing this is-
sue. Pet. App. 46a. And, assuming arguendo that FTC
actions short of formal rulemaking could be preemptive,
the court determined that there would be no such pre-
emption here. Id. at 50a-51a.

The court rejected petitioner’s attempt to divine
from various FTC actions a “policy” to permit manufac-
turers to claim that brands are “Lights” or have “Low-
ered Tar and Nicotine” as long as the brands measure
less than 15 milligrams of tar under the Cambridge
Method, regardless of their relative yield to actual
smokers. Pet. App. 51a, 54a. The court observed that
the FTC had cautioned against “collateral representa-
tions (other than factual statements of tar and nicotine
contents of cigarettes offered for sale to the public)

, expressly or by implication, as to reduction or
elimination of health hazards.” Id. at 6a (quoting
3/25/1966 FTC Press Release). In addition, the court
noted that the Commission has on occasion challenged
representations about tar or nicotine content as decep-
tive even though they were supported by Cambridge
Method testing. Id. at 51a (discussing Brown & Wil-
liamson and In re American Tobacco Co.). Accordingly,
the court concluded that the FTC “has not invariably
allowed tar and nicotine claims that are supported by
the Cambridge Filter Method, but has recognized that
such claims may nevertheless amount to unfair or decep-
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tive acts or practices in certain circumstances.” Id. at
52a.

SUMMARY OF ARGUMENT

Petitioner’s implied preemption argument should be
rejected because it is based on a mischaracterization of
the scope and effect of the FTC’s actions concerning
cigarette advertising.

1. The premise of petitioner’s implied preemption
claim is that a state-law tort claim based upon peti-
tioner’s allegedly deceptive use of descriptors such as
“light” or “lowered tar and nicotine” would frustrate the
purposes of the FTC’s regulatory policies. The FTC
disagrees; the Commission does not view respondents’
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not have preemptive effect. Petitioner’s reliance on two
consent orders is also misplaced. Because petitioner
was not a party to those agreements, they do not create
enforceable legal rights or obligations with respect to it.

2. Petitioner contends (Br. 2) that the FTC *has
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clause expressly provides that the remedies set out in
15 U.S.C. 57b are “in addition to, and not in lieu of, any
other remedy or right of action provided by State or
Federal law.” 15 U.S.C. 57b(e). Of course, even in the
absence of an express preemption clause, state law may
still be preempted under principles of conflict preemp-
tion. See, e.g., California Fed. Sav. & Loan Ass’'n v.
Guerra, 479 U.S. 272, 281 (1987). Thus, as the courts of
appeals have recognized, state law concerning unfair or
deceptive trade practices would be displaced insofar as
it conflicts with or stands as an obstacle to accomplish-
ment of policies embodied in Commission action having
the force of law. See, e.g., General Motors Corp. v.
Abrams, 897 F.2d 34, 39-40 (2d Cir. 1990); American
Fin. Servs. Ass'n v. FTC, 767 F.2d 957, 989-990 (D.C.
Cir. 1985), cert. denied, 475 U.S. 1011 (1986); Katharine
Gibbs Sch. (Inc.) v. FTC, 612 F.2d 658, 667 (2d Cir.
1979).

Yet, while conflict preemption is possible where
the FTC has taken regulatory action, it is notable that
neither petitioner nor its amici cite a single judicial deci-
sion holding that FTC action with respect to unfair or
deceptive practices—in any sphere, not just as to ciga-
rettes—did in fact preempt a particular state law. See
General Motors, 897 F.2d at 41, 43 (State’s more strin-
gent Lemon Law did not frustrate FTC consent order);
American Fin. Servs., 767 F.2d at 989-990 (noting that
FTC regulation prohibiting practices that certain States
authorized did not present preemption question); Kath-
arine Gibbs, 612 F.2d at 667 (invalidating FTC regula-
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tion asserting broader preemptive effect than Suprem-
acy Clause provides).®

The absence of cases finding conflict preemption re-
flects the cooperative relationship between the Commis-
sion and state consumer protection agencies noted
above. See p. 3, supra. It also reflects the nature of the
statutory provisions at issue. The fact that the FTC
might not regard certain conduct as unfair or deceptive
under the federal statute does not mean that it would
necessarily undermine the FTC’s policy objectives for a
state regulator to take action against the same conduct
under the State’s own law. Indeed, when the FTC closes
its own investigation without taking enforcement action,
it may refer the matter to state or local officials “for
such action as may be warranted under state or local
law.” FTC Operating Manual, ch. 14.2.3.1 (Illustration

® The National Association of Manufacturers (NAM) brief cites (at
15) only an unpublished state administrative decision. The Ex-FTC
Staff brief (at 32-33) cites Brown v. Brown & Williamson Tobacco
Corp., 479 F.3d 383 (5th Cir. 2007), and Price v. Philip Morris, Inc., 848
N.E.2d 1 (11I. 2005), cert. denied, 127 S. Ct. 685 (2006), but neither case
concerned implied preemption. Brown held the plaintiff's claims
expressly preempted by the Labeling Act, 479 F.3d at 386, and Price
concerned whether “as a matter of state law” FTC policies satisfied an
exception from liability for conduct authorized by “agency policy and
practice,” 848 N.E.2d at 38. The court of appeals in this case rejected
a similar defense under MUTPA, see Pet. App. 55a-61a, and that hold-
ing is not before this Court.
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(1978). But, at least as a general matter, “Executive
Branch actions” that “express federal policy but lack the
force of law” do not preempt state law. Barclays Bank
PLC v. Franchise Tax Bd., 512 U.S. 298, 329-330 (1994)
(dormant Foreign Commerce Clause).

It is particularly clear, in light of the careful distinc-
tions that the FTC Act and the Commission’s regula-
tions draw between FTC actions that have the force of
law and those that do not, that the types of agency ac-
tion relied upon by petitioner in this case do not carry
preemptive effect. As noted above, see pp. 2-3, supra,
the FTC Act draws a clear distinction between “inter-
pretive rules and general statements of policy with re-
spect to unfair or deceptive acts or practices,” and trade
regulation rules. 15 U.S.C. 57a(a)(1)(A) and (B). Only
trade regulation rules are subject to the Act’s extensive
procedural requirements, 15 U.S.C. 57a(b), 57b-3(a)(1),
and only violations of such rules are declared violations
of law, 15 U.S.C. 57a(d)(3), subject to judicial actions for
civil penalties or to remedy injuries to consumers, see 15
U.S.C. 45(m)(1)(A), 57b(a)(1). The statute specifically
denies enforcement under those provisions to an “inter-
pretive rule.” lbid. See FTC Operating Manual, ch.
8.3.2 (industry “guide does not have the force or effect
of law and is not legally binding on the Commission or
on the public”). Thus, where the FTC has issued an in-
terpretive rule, any enforcement action must be based
on an alleged violation of the substantive provision of the
Act itself (or a duly adopted trade regulation rule), as
construed by the interpretive rule. Because the FTC
Act itself has no applicable preemptive effect in this set-
ting, and there is no trade regulation rule, it follows that
industry guides and similar interpretive materials is-
sued by the Commission have no preemptive effect.
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The FTC Act similarly distinguishes between fully
litigated cease and desist orders and orders entered into
by consent. Although fully litigated cease and desist
orders that establish that conduct is unfair or deceptive
can, in limited circumstances, be enforced against per-
sons who were not parties to the original order, consent
orders are expressly excluded from such enforcement.
15 U.S.C. 45(m)(1)(B).°

In light of the carefully calibrated statutory scheme
delineating the enforceability of FTC rules and orders,
only trade regulation rules, litigated cease and desist
orders, and consent orders (with respect to the parties
subject to them) qualify as federal “law” that can pre-
empt conflicting state law pursuant to the Supremacy
Clause. Because, as we discuss further below, none of
the FTC actions on which petitioner relies falls within
any of those categories, petitioner’s implied preemption
argument must be rejected on that ground alone.

B. Petitioner Mischaracterizes The Scope And Effect Of
The FTC Actions That It Claims Are Preemptive

Petitioner’s implied preemption argument rests on
the twin assertions that the FTC “has required tobacco
companies to disclose tar and nicotine yields in cigarette
advertising using a government-mandated testing meth-

¢ A litigated order may be enforced against a non-party only if the
person knew the act or practice was unfair or deceptive, 15 U.S.C.
45(m)(1)(B), and the person would be entitled to de novo determination
by the court of disputed questions of fact as well as review of the Com-
mission’s legal determination in the earlier proceeding, 15 U.S.C.
45(m)(2). All orders, including consent orders, are enforceable against
the party named in the order, 15 U.S.C. 45(1), 57b(a)(2).
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public) are made, expressly or by implication, as to re-
duction or elimination of health hazards.” Cigarette Ad-
vertising Guides, 6 Trade Reg. Rep. (CCH) 1 39,012.70
(Oct. 6, 2004). The complaint in this action is not based
on petitioner’s disclosure of Cambridge Method test
results, but on allegations that petitioner fraudulently
used descriptors such as “light” with the intent to con-
vey that the cigarettes would yield less tar to human
smokers than full-flavor cigarettes, and that petitioner
knew that message to be untrue. See J.A. 30a-31a (First
Amended Compl. 11 25-29).

The Commission’s 1967 letter to the NAB (J.A. 366a-
370a), which addressed statements of and representa-
tions about tar and nicotine content, likewise did not
have the effect of law, nor did it “require” disclosures by
petitioner. Although the letter stated that, “[a]s a gen-
eral rule, the Commission will not challenge such state-
ments or representations where they are shown to be
accurate and fully substantiated” by the Cambridge
Method, J.A. 368a (emphasis added), the letter did
not “require” such disclosures. Moreover, the letter
stressed that “no matter how relatively low its tar and
nicotine content, no cigarette may truthfully be adver-
tised or represented to the public, expressly or by impli-
cation, as ‘safe’ or ‘safer,”” and that any inter-brand
comparisons “should be factual, fair, and not mislead-
ing.” J.A. 369a. The conduct alleged by respondents—
that petitioner’s use of descriptors constituted fraudu-
lent comparisons because petitioner knew its “light”
cigarettes would not yield less tar to actual human
smokers—is thus not covered by the guidance.

b. 1970 voluntary agreement. Although in 1970 the
FTC initiated proceedings for a trade regulation rule to
require disclosure of tar and nicotine yields, those
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rulemaking proceedings were suspended indefinitely
after leading tobacco companies, including petitioner,
agreed among themselves to provide such information in
cigarette advertisements. See Brown & Williamson,
778 F.2d at 37. The FTC was not a party to that agree-
ment. Rather, as the tobacco companies stressed six
times in their two-page letter to the FTC, it was a “vol-
untary” program that was “in lieu of any formal Trade
Regulation Rule.” J.A. 899a-900a, 905a. Indeed, they
informed the FTC that any enforcement mechanism
would be “completely unacceptable to their member
companies.” J.A. 326a. As recently as 2002, petitioner’s
request for rulemaking reaffirmed that disclosures of
Cambridge Method data under the 1970 program are
“voluntarily” made. J.A. 1046a. The FTC likewise con-
firmed in 1987 congressional testimony that tobacco
companies “are not required by law or regulation to
use this FTC method.” J.A. 946a. Moreover, the 1970
agreement concerned only federal statements of tar and
nicotine yields, not descriptors, which are the subject of
this suit.

c. 1978 advisory opinion. An advisory letter issued
by the Commission does not bind the recipient at all, but
merely advises the recipient of the Commission’s under-
standing of the FTC Act as applied to facts as repre-
sented by the recipient. See 16 C.F.R. 1.2(a), 1.3(b). In
particular, the one-page 1978 opinion on which peti-
tioner relies (Br. 10) did not “require” Lorillard to pub-
lish tar and nicotine results in its advertising at all; it
advised Lorillard that, in the Commission’s view, using
figures other than from the Cambridge Method would
lead to “consumer confusion” because it would depart
from the measure consumers were accustomed to see-
ing. Advisory Opinion Letter, 92 F.T.C. 1035 (1978); see
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Brown & Williamson, 778 F.2d at 43. But stating a view
that it would be confusing to use results from a test dif-
ferent than the one consumers expected is not the same
as “requiring” disclosure of standardized test results.

d. 1983 court action. The 1983 court proceeding
concerning Barclay cigarettes on which petitioner also
relies (at 50-51) actually contradicts its argument. Far
from “requiring” disclosure of Cambridge Method test
results, the Commission sought to enjoin reference to
those results because it was, in context, deceptive. The
Commission challenged a “literally true” statement of
Cambridge Method results for Barclay cigarettes as
deceptive because the cigarette “yields substantially
more tar * * * when smoked by humans” than the
comparison of machine results would indicate. Brown &
Williamson, 778 F.2d at 38, 41.

2. Petitioner’s claim that the FTC “authorized” the
use of descriptors such as “light” and “lowered tar and
nicotine” fares no better. As support for that assertion,
petitioner cites the 1967 NAB guidance letter and two
consent orders. See Br. 12-13, 47 (citing In re American
Brands, Inc., 79 F.T.C. 255 (1971), and In re American
Tobacco Co., 119 F.T.C. 3 (1995)). As we have already
discussed, the 1967 guidance to the NAB does not con-
stitute federal law that can have preemptive effect, and,
in any event, it expressly warned against brand compari-
sons that were “misleading” or otherwise not “fair.”
J.A. 369a.

Although an FTC consent order does constitute fed-
eral law that is enforceable against the parties to it, and
that would preempt conflicting state law, see General
Motors, 897 F.2d at 39, “a consent order is binding only
on the parties to the agreement,” id. at 36, and only such
a party could assert a preemption defense based on the
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order’s requirements, see id. at 42. Because petitioner
was not a party to the consent orders it cites, its reliance
on those orders is misplaced. In any event, even with
respect to the parties, the consent orders addressed ad-
vertising, not the statements on cigarette packages at
issue in this case, and they did not affirmatively “autho-
rize” the use of descriptors in the deceptive manner al-
leged by the complaint—much less do so in a way that
would immunize their private choice to do so from all
liability under state law. Compare Geier, 529 U.S. at
874-886."

" The Commission has included a provision in a consent decree with
cigar manufacturers that expressly bars States from requiring different
health warnings. See In re Havatampa, Inc., No. C-3965 (F.T.C. Aug.
18, 2000) <http://www.ftc.gov/os/2000/08/havatampado.htm=.



27

¢ Petitioner seeks (at 52-53) to draw a comparison between FDA
drug approval, which has preemptive effect, see U.S. Br. at 17-28,
Wyeth v. Levine
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brand is ‘low,” ‘lower,’ or ‘lowest’ in tar and/or nicotine)
shall not be deemed to constitute a numerical multiple,
fraction or ratio and shall not, in and of itself, be
deemed to violate paragraph I or 11 of this order.” Id.
at 11 (emphasis added). That proviso did not aus2”318z
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the tar yield to the smoking machine. See Restatement
(Second) of Torts § 527(a) (1977) (where maker of repre-
sentation knows it is capable of both true and false inter-
pretations, and makes it “with the intention that it be
understood in the sense in which it is false,” it is fraudu-
lent); United States v. 95 Barrels of Vinegar, 265 U.S.
438, 443 (1924) (“Deception may result from the use of
statements not technically false or which may be liter-
ally true.”). Thus, the Commission’s enforcement ac-
tions do not even evidence a policy of “authorizing” all
technically true statements of Cambridge Method re-
sults, much less use of descriptors that rely on such re-
sults to imply false health benefits to smokers.

Finally, petitioner’s assertion that the Commission
has adopted a definitive policy under the FTC Act con-
cerning descriptors is contrary to both the stated posi-
tion of the Commission and petitioner’s own prior admis-
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that has not been acted upon—petitioner cannot now
contend that the descriptors actually received affirma-
tive “authorization” from the FTC decades ago.

4. Petitioner seeks further support for its implied
preemption argument from the Labeling Act, urging
that it “granted the FTC the authority to regulate
health-related statements in cigarette advertising and
expressly preempted the States’ overlapping authority.”
Br. 56. That argument is at odds with the plain terms
and evolution of the statute.

The Labeling Act provides:

Nothing in this chapter [other than the grant of
authority concerning the rotation of Surgeon General
warnings] shall be construed to limit, restrict, ex-
pand, or otherwise affect the authority of the [FTC]
with respect to unfair or deceptive acts or practices
in the advertising of cigarettes.

15 U.S.C. 1336 (emphasis added). By its plain text, the
Labeling Act is not the source of the FTC’s authority to
prevent deceptive cigarette advertising; that source is
the FTC Act. Nor does the Labeling Act “expand” that
authority.

Congress did, in 1969, limit the specific prohibition
on legal requirements concerning cigarette advertising
“based on smoking and health” to requirements “im-
posed under state law.” See Public Health Cigarette
Smoking Act of 1969, Pub. L. No. 91-222, § 2, 84 Stat. 88.
While that amendment removed a limitation on federal
officers and agencies, including the Attorney General
and the FTC, the amended provision, which does not
even refer to federal agencies, does not “grant[]” any
authority by them, and certainly does not do so with
respect to the FTC exclusively. To the contrary, the
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1969 amendments reaffirmed that the Labeling Act does
not “expand, or otherwise affect” the FTC’s authority
with respect to cigarette advertising. 15 U.S.C. 1336.
Given the breadth of the FTC’s responsibilities, it is
unsurprising that Congress has not chosen to give the
FTC alone responsibility for policing the cigarette indus-
try’s marketing practices. The FTC’s jurisdiction is not
narrowly trained on that industry; it extends to unfair or
deceptive acts or practices “in or affecting commerce.”
15 U.S.C. 45(a)(2). The FTC is thus unlike other agen-
cies that may have mandates to oversee particular prac-
tices in particular industries. Compare, e.g., Riegel, 128
S. Ct. at 1004-1005 (addressing FDA's responsibilities to
evaluate medical devices for safety and efficacy). Nor
does the FTC have the resources to oversee all relevant
practices of the cigarette industry. Indeed, when it was
proposed in Congress in 1988 that the FTC be required
to test the constituent parts of cigarette smoke, the FTC
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decades.” Br. 47. Because, as we have demonstrated,
the Commission’s guidance concerning the Cambridge
Method did not have preemptive effect, the Commis-
sion’s failure to modify that guidance does not have pre-
emptive force. In any event, petitioner’s characteriza-
tion of the Commission’s conduct is inaccurate.
Petitioner contends that the Commission has been
aware of smokers’ tendency “to smoke ‘light’ cigarettes
more intensely to compensate for lower nicotine yields”
since the 1980s. Br. 10-11. Petitioner fails to note that,
as late as 1998, petitioner represented to the Commis-
sion, which was seeking information on the issue, that
“compensatory smoking” was a “hypothesized” and
“weakly documented phenomenon” as to which the “evi-
dence * * * is highly equivocal,” and that “[t]he evi-
dence that vent-blocking occurs is extremely limited and
inconclusive.” Joint Comments 43-44, 60, 82.° We now
know that petitioner was wellobT9shich3(ed pheammis-)]TJT*0.0099 Tc2-sereprest

° Petitioner’s reference to compensation for “lower nicotine yields,”
Br. 11, reflects implicit recognition that it is the smoker’s addiction to
nicotine that drives compensatory behavior. But petitioner has ex-
pended considerable efforts to sow doubt about that fact as well. See
Philip Morris, 449 F. Supp. at 272-274 (citing statements from 1994
through 2002).
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sory opinions valid only if all relevant facts were dis-
closed).
Although, as petitioner
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CONCLUSION



