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Whether a court should enforce an arbitration agree-
ment under the Federal Arbitration Act, 9 U.S.C. 2, 
when the plaintiff demonstrates that its non-recoverable 
costs of arbitration will greatly exceed its potential re-
covery on a federal statutory claim. 
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taining redress for violations of their federal statutory 
rights.  



3 

 

The contractual relationship between petitioners and 
respondents is governed by the Card Acceptance 
Agreement (Agreement), petitioners’ standard form 
contract for merchants.  The Agreement contains a 
mandatory arbitration clause that requires all disputes 
between the parties to be resolved by arbitration.  Pet. 
App. 7a.  The Agreement further provides that “[t]here 
shall be no right or authority for any Claims to be arbi-
trated on a class action basis,” and that “Claims  *  *  *  
may not be joined or consolidated” with claims brought 
by other merchants.  Id . at 9a.  The Agreement does not 
permit the prevailing party to shift its costs to the other 
party, and it contains a confidentiality provision that 
prohibits the disclosure of information obtained in an 
arbitration proceeding.   Id . at 92a; Resp. Br. 49-50.  

b. The class action complaints were consolidated in 
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a. The court of appeals held that the enforceability of 
the arbitration clause should be analyzed in light of this 
Court’s statement in Green Tree Financial Corp.-Ala-
bama v. Randolph, 531 U.S. 79 (2000), that when “a 
party seeks to invalidate an arbitration agreement on 
the ground that arbitration would be prohibitively ex-
pensive, that party bears the burden of showing the 
likelihood of incurring such costs.”  Id . at 92; see Pet. 
App. 85a-86a.  The court held that respondents had 
established that “they would incur
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Court then granted the petition in No. 08-1473, vacated 
the court of appeals’ judgment, and remanded for fur-
ther consideration in light of Stolt-Nielsen .  See 130 S. 
Ct. 2401 (2010).   

On remand, the court of appeals again reversed the 
district court’s decision and remanded for further pro-
ceedings.  Pet. App. 31a-56a.  The court concluded that 
Stolt-Nielsen  did not cast doubt on its earlier reasoning 
because Stolt-Nielsen  held only that “parties cannot be 
forced to engage in a class arbitration” absent an 
agreement to do so.  Id . at 42a.  “It does not follow,” the 
court of appeals stated, that a “clause barring class 
arbitration is per se enforceable” even when it “effec-
tively strip[s] plaintiffs of their ability to prosecute” 
alleged federal statutory violations.  Ibid .  The court of 
appeals stayed its mandate pending petitioners’ filing a 
petition for a writ of certiorari.  Pet. Br. 13. 

c. While the mandate was stayed, this Court decided 
AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 
(2011).  The Court in Concepcion held that the FAA 
preempted a California state-law rule barring enforce-
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proving respondents’ claim 
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thereby furthering the purposes of both the substantive 
federal statute and the FAA. 

C.  Petitioners’ reliance on AT&T Mobility LLC v. 
Concepcion, 131 S. Ct. 1740 (2011), is misplaced.  In 
contrast to this case, the Court in Concepcion empha-
sized that the streamlined arbitration procedures appli-
cable to the parties’ dispute did not foreclose the plain-
tiffs’ ability to seek redress.  And because Concepcion 
involved the arbitrability of state-law claims, the Court 
had no occasion to apply the effective-vindication rule or 
otherwise address the proper way of reconciling the 
FAA with federal rights-conferring statutes. 

II.  Petitioners’ approach would impede not only the 
assertion of federal antitrust claims, but the vindication 
of numerous other federal statutory rights as well.  
Rather than encourage the adoption of arbitration pro-
cedures that can feasibly be used even for small-value 
cases, petitioners’ approach would legitimize the use of 
arbitration agreements to extract what are in substance 
prospective waivers of substantive federal rights.  That 
approach would subvert the purposes of the relevant 
rights-conferring statutes, without furthering the FAA’s 
purpose of encouraging actual arbitration. 

ARGUMENT 

I. PETITIONERS’ ARBITRATION AGREEMENT IS UNEN-
FORCEABLE BECAUSE THE PRACTICAL EFFECT OF 
ENFORCEMENT WOULD BE TO FORECLOSE RESPON-
DENTS FROM EFFECTIVELY VINDICATING THEIR 
SHERMAN ACT CLAIMS IN ANY FORUM  

Agreements to arbitrate federal statutory claims are 
enforceable if, but only if, “the prospective litigant effec-
tively may vindicate its statutory cause of action in the 
arbitral forum.”  See, e.g., Mitsubishi Motors Corp. v. 
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Soler Chrysler-Plymouth, Inc. , 473 U.S. 614, 637 (1985).1  
The “effective-vindication” rule reconciles the FAA’s 
policy of promoting arbitration with the policies of myri-
ad federal statutes that confer substantive rights and 
authorize private suits by aggrieved persons.  In this 
case, it is undisputed that the cost of proving respond-
ents’ Sherman Act claims far exceeds the recovery that 
any individual respondent can obtain, and the Agree-
ment forbids all means of sharing or shifting those costs.  
Respondents therefore have demonstrated that the 
effective-vindication rule bars enforcement of the arbi-
tration clause under the circumstances presented here. 

For almost 30 years, the effective-vindication doc-
trine has provided a necessary incentive for contracting 
parties to craft arbitration procedures that afford realis-
tic avenues for redress of federal statutory violations.  
Absent that constraint, parties would be free to craft 
agreements whose practical effect is to confer prospec-
tive immunity from liability under a wide range of fed-
eral statutes—including the antitrust laws, antidiscrimi-
nation and employment statutes, and consumer-
protection laws.  Such a result would undermine the 
remedial and deterrent effect of numerous federal stat-
utes, without furthering the pro-arbitration policies of 
the FAA.  

                                                       
1 Different questions would be presented if a contractual arbitra-

tion clause precluded the plaintiff from seeking a form of relief (e.g., 
punitive damages or attorneys’ fees) that would be available under 
the relevant federal law if the plaintiff prevailed in court.  A provision 
of that sort could be set aside as an invalid prospective waiver of 
substantive federal rights even if the plaintiff could obtain some relief 
through arbitration.  See, e.g., 
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A. This Court’s Decisions Upholding The Arbitrability Of 
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The Court concluded that “the intention of Congress 
concerning the sale of securities is better carried out by 
holding invalid such an agreement for arbitration of 
issues arising under the [Securities] Act.”   Id . at 438.   

In Mitsubishi , supra , the Court changed course and 
held that claims under the Sherman Act are subject to 
arbitration.  The Mitsubishi  Court explained that the 
balance it had previously struck in reconciling the FAA 
with federal statutes conferring privately enforceable 
rights had been colored by an inappropriate hostility 
toward arbitration.  473 U.S. at 626-628; see Rodriguez 
de Quijas, Inc., 490 U.S. at 480-481.  The Court conclud-
ed that there was no inherent conflict between the Sher-
man Act’s conferral of a private right of action to chal-
lenge anticompetitive conduct and the “congressional 
policy manifested in the [FAA]” because “[b]y agreeing 
to arbitrate a statutory claim, a party does not forgo the 
substantive rights afforded by the statute; it only sub-
mits to their resolution in an arbitral, rather than a 
judicial, forum.”  Mitsubishi , 473 U.S. at 627-628; see id . 
at 636 (“[S]o long as the prospective litigant effectively 
may vindicate its statutory cause of action in the arbitral 
forum, the statute will continue to serve both its reme-
dial and deterrent function.”); Shearson/Am. Express, 
Inc . v. McMahon , 482 U.S. 220, 232 (1987) (declining to 
apply Wilko  because “the streamlined procedures of 
arbitration” do not inherently “entail any consequential 
restriction on substantive rights”). 

The Court in Mitsubishi  identified two circumstances 
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ceedings ‘in the contractual forum will be so gravely 
difficult and inconvenient that the resisting party will 
for all practical purposes be deprived of his day in 
court.’ ”  473 U.S. at 632 (brackets omitted) (quoting The 
Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 18 (1972)).  
Second, the arbitration clause at issue in Mitsubishi  
provided for arbitration before a specified Japanese 
body, and the parties’ contract specified that Swiss law 
would govern the agreement.  Id . at 637 n.19.  An amicus 
in Mitsubishi  raised the possibility that the arbitrator 
might decline to apply the Sherman Act in resolving the 
parties’ dispute.  Ibid .  The Court found that concern 
premature, since the arbitration panel had not yet ruled.  
Ibid .  The Court observed, however, that “in the event 
the choice-of-forum and choice-of-law clauses operated 
in tandem as a prospective waiver of a party’s right to 
pursue statutory remedies for antitrust violations, we 
would have little hesitation in condemning the agree-
ment as against public policy.”  Ibid .  

The general rule that federal statutory claims are 
arbitrable is therefore subject to an important caveat, 
known as the effective-vindication rule:  an arbitration 
agreement will not be enforced if, in a particular case, 
enforcement would prevent the effective vindication of 
the plaintiff ’s federal statutory rights.  “Where a private 
right is granted in the public interest to effectuate a 
legislative policy, waiver of a right so charged or colored 
with the public interest will not be allowed where it 
would thwart the legislative policy which it was designed 
to effectuate.”  See Brooklyn Sav. Bank v. O’Neil , 324 
U.S. 697, 704 (1945) (holding that prospective waiver of 
rights under the Fair Labor Standards Act (FLSA), 29 
U.S.C. 201 et seq., was invalid).  When enforcement of an 
arbitration agreement would foreclose the plaintiff from 
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seeking redress for particular federal statutory viola-
tions, the arbitration agreement operates in practical 
effect as a prospective waiver of the party’s substantive 
federal rights, rather than simply as an agreement to 
submit a dispute to an arbitral rather than a judicial 
forum.  

b. Since Mitsubishi , this Court has repeatedly reaf-
firmed the effective-vindication principle.  In Gilmer
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(2009), the Court stated that an arbitration agreement 
that amounts to “a substantive waiver of federally pro-
tected civil rights will not be upheld.”  

In Randolph , 
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about how the arbitration might proceed is insufficient 
to satisfy that burden.  Booker v. Robert Half Int’l, Inc. , 
413 F.3d 77, 81 (D.C. Cir. 2005) (Roberts, J.).  

c. The effective-vindication rule is an application of 
the general principle that federal statutes must be rec-
onciled to the extent possible.  Morton  v. Mancari , 417 
U.S. 535, 551 (1974).  The FAA generally requires that 
arbitration agreements be enforced as written.  9 U.S.C. 
2.  That command must yield, however, to the extent 
that enforcing the agreement would subvert the “reme-
dial and deterrent function” of another federal statute.  
Mitsubishi , 473 U.S. at 637; Gilmer , 500 U.S. at 27-28.  
In that situation, the Court will “condemn[] the agree-
ment as against public policy” and decline to enforce it.  
Mitsubishi , 473 U.S. at 637 n.19; cf. Credit Suisse Sec. 
(USA) LLC



16 

 

law or in equity for the revocation of any contract.”  9 
U.S.C. 2.  That provision “permits agreements to arbi-
trate to be invalidated by generally applicable contract 
defenses, such as fraud, duress, or unconscionability, 
but not by defenses that apply only to arbitration or that 
derive their meaning from the fact that an agreement to 
arbitrate is at issue.”  AT&T Mobility  v. Concepcion
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plaintiff to abandon its claim entirely.  That result 
serves no policy underlying the FAA.  

2. Petitioners contend that this Court’s articulations 
of the effective-vindication rule are (a) dicta and (b) 
limited to circumstances in which enforcement of an ar-
bitration agreement would require the plaintiff to shoul-
der costs that it would not bear in litigation.  Petitioners 
are incorrect.  

Although petitioners characterize the effective-
vindication rule as dicta (Br. 40-43), the Court in Ran-
dolph applied the effective-vindication framework to 
Randolph’s claim.  531 U.S. at 90-92.  The Court first 
stated the requirements for invoking the doctrine in 
Randolph’s case and in future cases:  “[W]here, as here, 
a party seeks to invalidate an arbitration agreement on 
the ground that arbitration would be prohibitively ex-
pensive, that party bears the burden of showing the 
likelihood of incurring such costs.”  Id . at 92.  The Court 
then held that Randolph was unable to satisfy that bur-
den.  Ibid .  But the fact that Randolph did not prevail 
does not render the Court’s analysis dicta.  Indeed, the 
Court suggested that the question of “[h]ow detailed the 
showing of prohibitive expense must be before the party 
seeking arbitration must come forward with contrary 
evidence” could be determined in future cases.  Ibid .  

Randolph  did no more than apply an effective-
vindication principle that has consistently been a neces-
sary part of the Court’s affirmative rationale for holding 
that agreements to arbitrate federal statutory claims 
are ordinarily enforceable.  The Court has explained 
that, in the usual case, enforcement of such agreements 
will not trench unduly on the policies reflected in the 
relevant substantive federal law because the effect of 
enforcement is simply to substitute one adjudicator for 
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another, rather than to extinguish the plaintiff’s federal 
cause of action.  See Mitsubishi , 473 U.S. at 628 (“By 
agreeing to arbitrate a statutory claim, a party does not 
forgo the substantive rights afforded by the statute; it 
only submits to their resolution in an arbitral, rather 
than a judicial, forum.”).  That rationale does not apply 
in circumstances where the likely practical effect of 
enforcing the parties’ agreement is to prevent the plain-
tiff from obtaining any  adjudication of the merits of its 
federal claim.  See, e.g., id . at 637 (“[S]o long as the 
prospective litigant effectively may vindicate its statu-
tory cause of action in the arbitral forum , the statute 
will continue to serve both
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the policies reflected in the FAA must be reconciled 
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This Court recognized in Mitsubishi  that a “prospec-
tive waiver of a party’s right to pursue statutory reme-
dies for antitrust violations” should be “condemn[ed]  
*  *  *  as against public policy.”  473 U.S. at 637 n.19.  
The Mitsubishi  Court relied on a long line of authority, 
including Lawlor v. National Screen Service Corp., 349 
U.S. 322 (1955).  There, the Court held that treating a 
previous antitrust suit dismissed pursuant to a settle-
ment agreement as a res judicata bar to a subsequent 
suit based on post-settlement conduct would in effect 
confer “a partial immunity from civil liability for future 
violations,” which would not be “consistent with  *  *  *  
the antitrust laws.”  Id.  at 329.  The courts of appeals 
have repeatedly reaffirmed that agreements that oper-
ate as prospective waivers of antitrust liability will not 
be enforced.  See, e.g., Redel’s Inc. v. General Elec. Co., 
498 F.2d 95, 99 (5th Cir. 1974) (“The prospective appli-
cation of a general release to bar private antitrust ac-
tions arising from subsequent violations is clearly 
against public policy.”); see also Sanjuan v. American 
Bd. of Psychiatry & Neurology, Inc. , 40 F.3d 247, 250 
(7th Cir. 1995), cert. denied, 516 U.S. 1159 (1996); Three 
Rivers Motors Co. v. Ford Motor Co., 522 F.2d 885, 896 
n.27 (3d Cir. 1975); Gaines v. Carrollton Tobacco Bd. of 
Trade, Inc. , 386 F.2d 757, 759 (6th Cir. 1967); Fox Mid-
west Theatres v. Means, 221 F.2d 173, 180 (8th Cir. 
1955). 

These decisions reflect the importance of private en-
forcement as a means of achieving the policy objectives 
of the antitrust statutes.  Congress created the treble-
damages remedy to encourage private suits alleging 
antitrust violations because such suits “provide a signifi-
cant supplement to the limited resources available” for 
government enforcement.  Reiter  v. Sonotone Corp., 442 
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U.S. 330, 344 (1979).  If prospective waiver agreements 
were permissible, firms with substantial bargaining 
power could extract waivers from consumers, distribu-
tors, retailers, franchisees, and any other parties with 
inferior bargaining power.  See 2 Phillip E. Areeda & 
Herbert Hovenkamp, Antitrust Law  226 (3d ed. 2007).  
That result would vitiate the effectiveness of the private 
remedy, making it less likely that anticompetitive con-
duct will be detected and deterred.2  

 2.  The arbitration agreement at issue here operates as a 
prospective waiver of respondents’ antitrust claims  

The arbitration agreement at issue in this case effec-
tively precludes respondents from asserting their anti-
trust claims by making it prohibitively expensive for 
them to do so.  Randolph , 531 U.S. at 92.  It is uncon-
tested that proving respondents’ tying claim will cost far 
more than any individual respondent could recover if it 
prevailed, yet the Agreement prohibits any means of 
sharing or shifting those costs. 

a. Respondents, who bore the burden of demonstrat-
ing that they “will bear” prohibitive costs in arbitration, 
Randolph , 531 U.S. at 90, presented expert evidence 
demonstrating that the cost of proving their tying claim 
would far exceed the recovery that any individual re-

                                                       
2 Petitioners suggest (Br. 22-24) that, because Congress declined to 

create a class-action-like mechanism when it enacted the Sherman 
Act in 1890, the effective-vindication rule should not apply to anti-
trust claims.  That argument lacks merit.  Respondents are not chal-
lenging the lack of class arbitration procedures as such.  Rather, they 
assert that the agreement’s lack of any  cost-sharing or cost-shifting 
mechanisms leaves them unable to vindicate their claims.  See pp. 24-
25, infra .  Such agreements undercut the antitrust statutes’ deter-
rent effect and should be “condemn[ed] as against public policy.”  
Mitsubishi , 473 U.S. at 637 n.19.   
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spondent could receive.  To prevail on their claim, re-
spondents must present expert evidence concerning, 
inter alia , petitioners’ market power in the tying prod-
uct market, anticompetitive effects in the market for the 
tied product, and the amount of damages suffered as a 
result of the arrangement.  J.A. 88; see generally Illi-
nois Tool Works v. Independent Ink, Inc ., 547 U.S. 28, 
46 (2006).  Respondents presented evidence that the 
expert analysis and testimony needed to establish these 
elements would entail expert fees and expenses of “at 
least several hundred thousand dollars,” and possibly 
more than $1 million.  J.A. 91.  The estimated recovery 
for the respondent with the largest volume of American 
Express transactions, however, amounted to only 
“$12,850, or $38,549 when trebled.”  J.A. 92.   

Petitioners have not contested respondents’ esti-
mates of either the costs of the necessary expert evi-
dence or the damages an individual respondent might 
hope to recover.  Pet App. 27a; Pet. Br. 49-50.  Instead, 
they suggest (Pet. Br. 50) that a “costly economics ex-
pert report” might not be needed in an arbitration pro-
ceeding.  But while arbitration entails procedures that 
are streamlined compared to litigation, those procedures 
do not relieve ht while5(edue4,e69(t  pr)-7(y)-3.6( )]Te34 0 TD
TeD
.0203c)]Td
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an antitrust case.”).  Nor have petitioners offered to 
obviate the need for the usual modes of proof by stipu-
lating to some or all of the propositions that the expert 
report would otherwise be used to establish.  And, given 
the extreme disparity between the projected non-
recoverable costs of arbitration and the anticipated best-
case recovery for any particular respondent, arbitration 
under the Agreement could be a feasible means of re-
covery only if respondents’ calculations (which the court 
of appeals found to be essentially undisputed) were 
wildly wrong. 

b. Because the costs of proving respondents’ claims 
will greatly exceed the potential recovery for any indi-
vidual respondent, some mechanism for sharing or shift-
ing costs would be necessary to permit respondents to 
effectively vindicate their claims in arbitration.  But the 
Agreement forecloses all such methods, leaving re-
spondents with no practical means of establishing peti-
tioners’ alleged Sherman Act violations. 

One way to enable respondents to assert their claims 
would be to permit cost-sharing through a collective 
action, such as a class action or joinder of multiple 
claimants in one arbitration proceeding.  The Agree-
ment prohibits both types of procedures, however, fore-
closing respondents from spreading the costs of mar-
shaling evidence among multiple plaintiffs.  Pet. App. 
8a-9a (agreement prohibits “representative” actions and 
provides that no claim may be “joined or consolidated” 
with claims brought by other parties).  And while peti-
tioners suggest (Br. 51) that individual respondents in 
separate arbitration proceedings could “hire the same 
expert witness, even outside the context of class pro-
ceedings,” the Agreement’s confidentiality provision 
effectively blocks that method of informal cost-sharing.  
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tion therefore would preclude respondents from effec-
tively vindicating their federal claims.3 

  3. Reaffirming the effectiv e-vindication doctrine in the 
circumstances presented here would not raise admin-
istrability concerns  

Reaffirming the effective-vindication doctrine in the 
narrow circumstances presented here will not lead to a 
widespread refusal to enforce arbitration agreements, 
nor will it lead to the unworkable inquiries petitioners 
envision.  Pet. Br. 32-33.  

In the decade since Randolph, the courts of appeals 
have applied the effective-vindication framework very 
sparingly.  Courts have rarely declined to enforce an 
arbitration agreement on the ground that it prevents 
sharing or shifting costs that would exceed the plaintiff’s 
individual recovery.  Compare Kristian  v. Comcast 
Corp., 446 F.3d 25, 58 (1st Cir. 2006) (holding that plain-
tiffs could not effectively vindicate antitrust claims 
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because plaintiffs presented no evidence on costs of 
individual arbitration proceedings or “how those in-
creased costs would affect their ability to proceed in 
arbitration”).  Courts have also rarely found that costs 
specific to arbitration prevented plaintiffs from arbitrat-
ing their claims.  Compare, e.g., Spinetti  v. Service Corp. 
Int’l , 324 F.3d 212, 216-220 (3d Cir. 2003) (affirming 
order compelling arbitration after severing costs provi-
sion on the ground that plaintiffs had demonstrated that 
they could not afford to pay costs of arbitration), with 
EEOC v. Woodmen of World Life Ins. Soc’y, 479 F.3d 
561, 566-567 (8th Cir. 2007) (finding Randolph ’s stand-
ard not satisfied because employer agreed to waive 
agreement’s cost-splitting provisions and pay arbitra-
tor’s fee on employee’s behalf); Anders v. Hometown 
Mortg. Servs., Inc., 346 F.3d 1024, 1028-1029 (11th Cir. 
2003) (similar); Livingston  v. Associates Fin., Inc., 339 
F.3d 553, 557 (7th Cir. 2003) (plaintiff failed to satisfy 
her burden of demonstrating prohibitive expense); 
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predictive calculation, with the aid of expert testimony if 
necessary.  And because the burden is on plaintiffs to 
establish the infeasibility of arbitration, Randolph , 531 
U.S. at 92, arbitration agreements will be enforced 
where the evidence on that question is uncertain.  See, 
e.g., In re Cotton Yarn , 505 F.3d at 285 (“mere specula-
tion” about cost of asserting claim is insufficient).   

The effective-vindication principle, it should be em-
phasized, is not simply a sound rule of decision for the 
rare case in which a federal statutory claim cannot fea-
sibly be pursued through the arbitration procedure 
specified in the parties’ agreement.  In addition, the 
effective-vindication rule creates a salutary incentive for 
companies that prefer arbitration to ensure that such 
cases remain  rare, by adopting arbitration procedures 
that can feasibly be invoked even for small-value claims.  
See, e.g., Carter  v. Countrywide Credit Indus. , Inc ., 362 
F.3d 294, 300 (5th Cir. 2004) (effective-vindication chal-
lenge was mooted by Countrywide’s modification of ar-
bitration agreement to provide that Countrywide would 
pay arbitration costs plaintiffs challenged as prohibi-
tive).  Under the effective-vindication rule, companies 
can determine what mechanism of preserving plaintiffs’ 
ability to seek redress for federal violations best suits 
their priorities.  That flexibility furthers the policies of 
the FAA by enabling companies to design procedures 
“tailored to the type of dispute” and to the company’s 
needs.  Concepcion, 131 S. Ct. at 1749. 

Indeed, in response to concerns about consumers’ 
ability to bring low-value claims under arbitration 
agreements containing class-action waivers, many com-
panies have modified their agreements to include 
streamlined procedures and premiums designed to en-
courage consumers to bring claims.  See Ramona L. 



29 

 

Lampley, Is Arbitration Under Attack? , 18 Cornell J.L. 
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C. Applying The Effective-Vindication Doctrine In This 
Case Is Consistent With This Court’s Decision In Con-
cepcion 

Petitioners’ primary argument (Pet. Br. 27-40) is that 
the Court abrogated the effective-vindication rule in 
Concepcion, leaving companies free to draft arbitration 
provisions that prevent counterparties from asserting 
their federal claims in any forum.  Petitioners are incor-
rect. 

1. a.  The plaintiffs in Concepcion were consumers 
who wished to assert low-value (approximately $30) 
state-law fraud claims against AT&T Mobility.  131  
S. Ct. at 1744.  They argued that the class-action waiver 
contained in their arbitration agreement was invalid 
under a state-law doctrine known as the “Discover Bank 
rule.”  Id . at 1746.  That rule, which California courts 
had “frequently applied  *  *  *  to find arbitration 
agreements unconscionable,” treated class-action waiv-
ers as unenforceable when they were contained in adhe-
sion contracts that would give rise to predictably small 
individual claims, and the plaintiffs alleged that the 
defendant had engaged in a scheme to cheat consumers 
out of small sums.  Ibid .  The rationale behind the rule 
was that class proceedings were a more effective means 
of deterring conduct harmful to consumers than individ-
ual actions asserting small-value claims.  See Discover 
Bank  v. Superior Court , 113 P.3d 1100, 1108-1109 (Cal. 
2005).  

This Court held that the Discover Bank rule was 
preempted because it stood as “an obstacle to the ac-
complishment of the FAA’s objective[]” of ensuring that 
arbitration agreements are enforced according to their 
terms.  Concepcion, 131 S. Ct. at 1748.  The Court ex-
plained that the Discover Bank rule “interfere[d] with 
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arbitration” because it would apply to virtually any 
consumer arbitration contract without regard to the 
contract’s terms—since most such contracts are adhe-
sion contracts involving small claims—and it would 
permit any party to such a contract to demand class 
arbitration “ex post.”  Id.  at 1750. 

b. The Court in Concepcion did not address, much 
less repudiate, the effective-vindication rule.  The Dis-
cover Bank rule was not limited to situations in which 
enforcement of an arbitration agreement would leave 
the plaintiff entirely unable to bring her claims.  Rather, 
the rule rendered class-arbitration waivers unenforcea-
ble in virtually every consumer adhesion contract, re-
gardless of whether the plaintiff could feasibly vindicate 
her claim through individual arbitration.  The rule was 
thus designed to preserve the “deterrent effects of class 
actions,” Concepcion, 131 S. Ct. at 1745, rather than to 
protect a diligent plaintiff’s ability to assert her own 
individual claim. 

In the penultimate paragraph of its opinion, the 
Court in Concepcion addressed, and rejected, the dis-
senting Justices’ conclusion “that class proceedings are 
necessary to prosecute small-dollar claims that might 
otherwise slip through the legal system.”  131 S. Ct. at 
1753.  But the reasons the Court gave for rejecting the 
dissenters’ analysis are inapplicable to the present case.  
The bulk of the relevant paragraph in the Court’s opin-
ion explained that “the claim here was most unlikely to 
go unresolved” because the streamlined arbitration 
procedures adopted by AT&T Mobility largely ensured 
that plaintiffs would be able to assert, and obtain full 
redress for, even the very low-value claims at issue.  
Ibid .  Here, by contrast, the premise of the court of 
appeals’ decision was that respondents’ rights could not 
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be enforced as applied to respondents’ Sherman Act 
claims.  Pet. App. 30a.   

II. THE EFFECTIVE-VINDICATION PRINCIPLE ENSURES 
THAT ARBITRATION PERMITS PRIVATE ENFORCE-
MENT OF NUMEROUS FEDERAL STATUTES  

The effective-vindication rule has long served to en-
sure that, “[b]y agreeing to arbitrate a [federal] statuto-
ry claim, a party does not forgo the substantive rights 
afforded by the statute.”  Mitsubishi , 473 U.S. at 628.  
That rule prevents arbitration clauses from being used 
as a mechanism through which consumers, employees, 
and businesses are induced to waive their rights to as-
sert federal claims against their counterparties.  Private 
actions are a vital supplement to government enforce-
ment not only under the antitrust laws, but also under a 
wide range of other federal statutes.  Those include 
consumer-protection statutes such as the Servicemem-
bers Civil Relief Act, 50 U.S.C. App. 501 et seq.; antidis-
crimination statutes such as Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. 2000e et seq., and the Equal Cred-
it Opportunity Act, 15 U.S.C. 1691 et seq.; and labor and 
employment statutes such as the FLSA, and the Uni-
formed Services Employment and Reemployment 
Rights Act of 1994, 38 U.S.C. 4301 et seq.   

Claims under many of these statutes may predictably 
generate only small damages awards for any particular 
plaintiff.  Yet these statutes confer important protec-
tions from practices that are broadly harmful even if 
they do not result in large monetary damages to particu-
lar affected individuals.  These statutes also reflect a 
congressional judgment that private enforcement, even 
of small-value claims, is an important component of the 
statutory scheme.  By holding that an arbitration 
agreement will not be enforced if enforcement would 
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prevent a particular plaintiff from seeking redress for 
its federal claims, the effective-vindication rule encour-
ages companies drafting arbitration agreements to en-
sure that even small-value federal claims can be effec-
tively pursued through arbitration.  The use of such 
streamlined procedures furthers the policies that under-
lie both the FAA and the various federal statutes that 
confer rights of private enforcement.  See pp. 28-29, 
supra . 

Under petitioners’ approach, by contrast, companies 
could use a combination of class-action and joinder pro-
hibitions, confidentiality requirements, and other proce-
dural restrictions to increase the likelihood that a plain-
tiff  ’s cost of arbitration will exceed its projected recov-
ery.  Companies could then require assent to such un-
wieldy procedures as a condition of doing business, 
accepting employment, or purchasing products.  That 
would deprive a range of federal statutes of their in-
tended deterrent and compensatory effect, see Brooklyn 
Savings Bank, 324 U.S. at 710, without promoting the 
actual use of arbitration as an alternative means of dis-
pute resolution.  The FAA is intended to ensure that 
arbitration is not disfavored as a means of vindicating 
claims, including federal statutory claims.  It is not 
intended to prevent federal claims from being brought 
in any forum. 
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CONCLUSION 

The judgment of the court of appeals should be af-
firmed. 

Respectfully submitted.  
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