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(I)

QUESTION PRESENTED

Whether petitioner stated a claim on which relief could be
granted under the Sherman Act, 15 U.S.C. 1 et seq., by alleg-
ing that respondents barred petitioner’s entry into a market
by making factual misrepresentations and boycott threats to
a state agency, causing the agency to deny petitioner a cer-
tificate required for entry into the market.
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Ann. tit. 35, § 448.102 (West 1993)).  CON requirements may
restrain competition in health care markets by preventing
the entry of new competitors or the provision of new facili-
ties or services.

Respondent Hospital, which maintained the only operat-
ing rooms in the relevant market, “vigorously opposed”
petitioner’s application for a CON.  Pet. App. 2a-3a; Br. in
Opp. App. 5 (Compl. ¶ 12).  Not long after petitioner applied
for the CON, the Hospital also sought and received per-
mission to open a new mixed-use operating room.  Br. in
Opp. App. 6 (Compl. ¶ 13).  It then began constructing a new
building, and represented that it planned to move three of its
now six operating rooms to the new building for use in
outpatient surgery—creating, in effect, its own version of a
new ASC, much like the one petitioner had proposed.  Id. at
7 (Compl. ¶ 19).

The respondent Doctors, who performed more than 73% of
outpatient surgery (and more than 90% of all surgery) in the
market, agreed with the Hospital to oppose petitioner’s
request for a CON.  Br. in Opp. App. 8-9 (Compl. ¶¶ 22, 25).
Each Doctor signed a substantially identical letter, prepared
by the Hospital on its letterhead, representing to the
Department of Health that he or she would not use peti-
tioner’s proposed facility if it were constructed, but would
instead use the ASC at the Hospital.  Id. at 8 (Compl. ¶ 21).
Each letter said that the request for a CON should be denied
because petitioner’s proposed facility would “duplicate[] ser-
vices already being provided,” and was therefore unneces-
sary and not cost-effective.  Ibid.

At the time the Hospital and the Doctors made their
respective representations to the Department of Health,
they knew that construction of the Hospital ASC had been
stopped, and that the Hospital had no intention of complet-
ing construction or opening its own ASC if respondents
succeeded in defeating petitioner’s application for a CON.
Br. in Opp. App. 12-13 (Compl. ¶ 37).
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2. After “an extensive review process which included
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by the principle of Parker v. Brown, 317 U.S. 341 (1943), that
the Sherman Act does not apply to “anticompetitive re-
straints imposed by the States ‘as an act of government.’ ”
Pet. App. 7a.  The court ruled that the “sham” exception to
Noerr immunity, on which petitioner relied, does not apply
where respondents’ conduct was in fact intended to secure
favorable government action.  Id. at 8a & n.2.  “[W]here, as
here, all the plaintiff ’s alleged injuries result from state
action,” the court held, “antitrust liability cannot be imposed
on a private party who induced the state action by means of
concerted anticompetitive activity.”  Id. at 12a.

The court of appeals applied the same reasoning in reject-
ing the claim that respondents should be held liable for mak-
ing intentional misrepresentations to state regulators. Pet.
App. 12a-20a.  The court acknowledged this Court’s sugges-
tions that “petitioning activity involving knowingly false
information submitted to an adjudicative tribunal might not
enjoy antitrust immunity” (id. at 12a), and it recognized that
the CON decision at issue “involved an individualized appli-
cation of established criteria” (id. at 17a).  Drawing heavily,
however, on City of Columbia v. Omni Outdoor Advertising,
Inc., 499 U.S. 365 (1991), the court articulated a general
principle that “injuries that are inflicted by states acting as
regulators” do not give rise to liability under the Sherman
Act, “even where it is alleged that a private party urging the
action did so by bribery, deceit or other wrongful conduct
that may have affected the decision making process.”  Pet.
App. 17a.

On the record in this case, the court thought it unclear
whether the actual existence or likely completion of the Hos-
pital’s own ASC was material to the state Board’s decision
on petitioner’s CON.  Pet. App. 18a & n.6.  It thought it
clear, however, that “to the extent [that] issue was material,
*  *  *  the [state] decision makers recognized that there was
a dispute and made a credibility determination concerning
it.”  Id. at 18a.  The state officials “were disinterested, con-
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ducted their own investigation, and afforded all interested
parties an opportunity to set the record straight,” and state
law provided a mechanism for “mov[ing] to reopen the
proceeding and attempt[ing] to persuade [the Department
and the Board] that they were materially misled.”  Id. at 19a.
Invoking Omni, the court therefore “decline[d] [petitioner’s]
invitation to look behind the decisions of the Department,
the Board, and the Commonwealth Court,” and it upheld
respondents’ claim to immunity under Noerr.  Id. at 19a-20a.
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1. a.  This Court’s cases do not squarely answer that
question.  The Court has held that the Sherman Act does not
prohibit collective action aimed at persuading a legislature,
an executive official, an administrative agency, or a court to
exercise governmental authority, even if the purpose under-
lying the attempt at persuasion is anticompetitive. Califor-
nia Motor Transp., 404 U.S. at 510; Pennington, 381 U.S. at
669-670; Noerr, 365 U.S. at 135-145.  From the beginning,
however, the Court has also been careful to note that the
antitrust “immunity” so established does not extend to cases
in which activity “ostensibly directed toward influencing
governmental action” is in fact “a mere sham to cover what
is actually nothing more than an attempt to interfere directly
with the business relationships of a competitor.”  Noerr, 365
U.S. at 144.

The Court applied that qualifying principle in California
Motor Transport, where it held that the plaintiffs had stated
an antitrust claim by alleging that their competitors had
conspired to involve themselves in state and federal legal
proceedings “to resist and defeat applications by [the plain-
tiffs] to acquire operating rights or to transfer or register
those rights.”  404 U.S. at 509.  The defendants allegedly
acted “regardless of the merits” of particular proceedings,
and intended not to “influence public officials” but “to bar
[the plaintiffs] from meaningful access to adjudicatory
tribunals and so to usurp [the public] decisionmaking pro-
cess.”  Id. at 512.  On their face, the Court held, such allega-
tions came “within the ‘sham’ exception in the Noerr case, as
adapted to the adjudicatory process.”  Id. at 516.

The Court also declined to apply Noerr in Allied Tube &
Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988),
which involved efforts by a conduit manufacturer to manipu-
late the process used by a private association in determining
whether to modify its National Electrical Code to allow the
use of a competing type of conduit.  The Code was routinely
incorporated into law by many state and local governments,
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and the manufacturer sought to portray its efforts as “the
most effective means of influencing legislation regulating
electrical conduit.”  Id. at 495, 502.  Noting, however, that
“the restraint of trade on which liability was predicated was
the Association’s exclusion of [the antitrust plaintiff’s]
product from the Code, and no damages were imposed for
the incorporation of that Code by any government,” id. at
500, the Court concluded that the manufacturer’s conduct
was most aptly characterized as “commercial activity with a
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governmental process—as opposed to the outcome of that
process—as an anticompetitive weapon.”  Id. at 380.  So long
as a private party’s actions are “genuinely aimed at procur-
ing favorable government action,” they come within the ra-
tionale of Noerr, even if the party employs “improper
means” to that end.  Ibid. (emphasis omitted).

Most recently, the Court revisited the “sham” exception in
a case in which the antitrust defendant had brought a suit for
copyright infringement against the antitrust plaintiff, who
claimed that the suit was a “sham” brought solely to inter-
fere with lawful competition.  Professional Real Estate
Investors, Inc. v. Columbia Pictures Indus., 508 U.S. 49, 51-
52 (1993) (PREI).  This Court held that Noerr protects the
filing of a lawsuit unless the suit is “objectively baseless,”
and is brought in a bad faith attempt to injure competition
through the use of the litigation process, rather than in any
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California Motor Transport observed that there are “forms
of illegal and reprehensible practice,” including “[m]isrepre-
sentations,” that may “corrupt the administrative or judicial
processes” and “result in antitrust violations.”  404 U.S. at
513; see also id. at 517 (Stewart, J., concurring in the judg-
ment) (distinction between legislative and administrative or
judicial body “might make a difference in the applicability of
the antitrust laws if the petitioners had made misrepre-
sentations of fact or law to these tribunals, or had engaged in
perjury, or fraud, or bribery”).  Allied Tube made the same
point in explaining that the “validity” of “effort[s] to influ-
ence governmental action  *  *  *,  and thus the applicability
of Noerr immunity, varies with the context and nature of the
activity” undertaken.  486 U.S. at 499-500; see also id. at 504
(“A misrepresentation to a court would not necessarily be
entitled to the same antitrust immunity allowed deceptive
practices in the political arena[.]”).  Both PREI and Califor-
nia Motor Transport cited the Court’s decision in Walker
Process Equipment, Inc. v. Food Machinery & Chemical
Corp., 382 U.S. 172, 177-178 (1965), which held that proof
that a patent-holder “obtained the patent by knowingly and
willfully misrepresenting facts to the Patent Office *  *  *
would be sufficient to strip [the holder] of its exemption from
the antitrust laws” for any “injurious consequences *  *  *  of
the patent’s enforcement.”

Such statements, and the holding in Walker Process, are
necessarily limited by their respective contexts.  Noerr,
which precluded liability for attempts to influence legisla-
tion, or for any “incidental effect[s]” of such efforts on com-
petitors, noted that liability might be appropriate where
activities “ostensibly” directed toward procuring govern-
ment action were in fact “nothing more than an attempt to
interfere directly with the business relationships of a
competitor.”  365 U.S. at 143-144 (emphasis added).  Califor-
nia Motor Transport, which allowed a suit to go forward on
the “sham” theory, likewise stressed that the gravamen of
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the complaint was that the defendants’ anticompetitive
strategy involved repeated and unrelenting opposition to the
plaintiffs’ endeavors to acquire operating rights, without
regard to the merits of specific cases, and for the purpose of
injuring the plaintiffs, not so much by prevailing over them
in the courts, but more directly by “harass[ing] and
deter[ring] [them] in their use of administrative and judicial
proceedings” so as to “deprive [them] of meaningful access to
the agencies and courts.”  404 U.S. at 511-512; see id. at 513,
515; see also id. at 518 (Stewart, J., concurring in the judg-
ment); 
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misrepresentations and threats of unlawful anticompetitive
conduct made by respondents to the relevant state decision-
makers. While this Court’s cases do not foreclose the
possibility of such a claim, the Court itself has never gone so
far.1

2. Several courts of appeals have discussed Noerr in
terms that suggest support for the sort of “misrepresenta-
tion” theory that petitioner advocates.  See, 
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independent review in applying production formula to alleg-
edly false sales forecasts submitted by defendant).  And it is
not clear to what extent the decision below rests on the court
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trine and American Banana Co. v. United Fruit Co., 213
U.S. 347 (1909)).3

We do not understand petitioner to challenge the “valid-
ity” of Pennsylvania’s CON decision in that sense.  It has
not, for instance, sought a federal injunction setting aside the
State’s decision and allowing petitioner to construct its
surgical facility.  Nonetheless, the premise of petitioner’s
claim is that the State’s denial of the CON should not
insulate respondents from antitrust liability, because the
state process in question is fundamentally adjudicatory
rather than legislative, and because respondents defrauded
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officials been fully informed, while the state action itself
would continue to be valid and binding as a matter of state
law.

Development of antitrust law in this way would also
require assessments of whether targeted state actors or
actions were more “political in the Noerr sense” or more
purely administrative or adjudicatory.  See Woods, 438 F.2d
at 1296-1297.  It would focus federal courts hearing antitrust
cases on abuses of state administrative or judicial process,
for which there are presumably other remedies.  Compare
Omni, 499 U.S. at 378-379, 383-384.  And even if such con-
cerns could be mitigated or overcome, it is open to question
whether the vindication of plaintiffs’ rights in whatever
number of cases proved both adjudicable and meritorious
would adequately reward the judicial effort that would be
involved in crafting and administering antitrust doctrine in
this delicate area, and the private expense involved in
litigating many claims that would ultimately be rejected.4

Despite these reservations, we are not presently prepared
to conclude that relief should never be available in a case
alleging that competitive damages caused directly by some
state action were procured by private parties, in violation of
the antitrust laws, through abuse of the State’s administra-
tive or judicial processes.  Cases allowing a plaintiff to seek
damages from private parties for injuries caused by wrong-
fully procured sovereign actions are not unknown.  See W.S.
Kirkpatrick & Co., supra (allowing suit against competitor
who allegedly procured contract with foreign government by
bribing officials); id. at 406-408 (disapproving any suggestion
in American Banana that antitrust suit “to obtain damages
from private parties who had procured” damaging sovereign
action “would not lie if [the] foreign state’s actions would be,

                                                  
4 We are not aware of any case brought by the Department of Justice

or the Federal Trade Commission that depended on the theory advanced
in this case.
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though not invalidated, impugned” by establishment of the
plaintiff ’s allegations); cf. Angle, 151 U.S. at 16-25 (valid
legislation transferring property to defendant did not bar
imposition of constructive trust on property based on defen-
dant’s wrongful conduct leading to state action).  Intentional
fraud on state courts or administrative tribunals can lay only
a modest claim to the mantle of immunity that Noerr and its
progeny cast around more legitimate, or more clearly politi-
cal, “petitioning” conduct.  See 1 P. Areeda & H. Hovenk-
amp, Antitrust Law ¶ 203f (rev. ed. 1997).  There may be
procedural mechanisms, such as discovery limitations, stays,
and referral of questions to state agencies or courts, that
could mitigate the concerns over practicality and comity
expressed above.  Cf. Israel, 466 F.2d at 280-283 (invoking
doctrine of primary jurisdiction).  And there may well be
some situations—such as where an antitrust plaintiff has
already persuaded a state tribunal to reverse its initial
determination by revealing the defendants’ fraud—in which
those concerns are muted, and would be outweighed by the
substantial public interest in vigorous enforcement of the
Sherman Act.

The need for circumspection is, however, plain, and this
case does not appear to be one in which the argument for li-
ability can be forcefully advanced.  The CON process is ad-
ministrative, and in some respects adjudicatory, but it also
has aspects that are “political in the Noerr sense.”  Woods,
438 F.2d at 1297; see Pet. App. 112a (“There are many facets
to the issue of need, and [the state Board is] required to con-
sider all relevant factors prior to authorizing construction of
additional health care facilities.”); see also Woods, 438 F.2d
at 1293-1295 (distinguishing Okefenokee Rural Elec. Mem-
bership Corp. v. Florida Power & Light Co., 214 F.2d 413
(5th Cir. 1954), in which defendants allegedly blocked ap-
proval of a new power line by building an unused “spite line,”
and then misrepresenting to regulators that there was no
need for an additional one).  The process in this case also fea-
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