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Pra c t ic es that con t ra ve ne the FDCPA cons t i t ut e "unfai r or dec e p ti ve ac t[ s ] or prac t ic e [s ] in vio l a t io n" of Sec t i on 5 of 
the Fed e ral Tra d e Com m is si on Ac t, 15 U.S.C. § 45(a), and the Comm is si o n may exe rc i s e all of its "funct i on s and 
powe rs" unde r the FTC Ac t to enfo rc e the FDCPA. 15 U.S.C. § 1692l(a). The Comm is s io n als o rep o rt s ann ua l l y to 
Con g re ss reg a rdi n g its adm i nis t ra t io n of the FDCPA, inc lu d in g an ass es sm e n t of the exte n t to whi c h com p li a nc e with 
the FDCPA is bei n g ach i e ve d, a sum ma ry of the Comm is si o n's enfo rc em e n t acti o ns, and any rec o mm e nd a t io n s for 
cha ng e tha t the Com mi ss i o n bel i e ves app ro p ria t e. 15 U.S.C. § 1692m.  

At iss u e in the pre s en t case is whe t h e r the FDCPA app li e s to thi rd-



Th e FDCPA app l ie s to thi rd-part y col le c ti o n of obl i ga t io n s that ari se out of cons um e r purch as e s of goo ds or servi ce s, 
or con s um e r loa ns. The FDCPA im po s es vari ou s res t ra i n ts upo n the ac ti vi ti e s of thi rd-part y "debt col l ec t o rs," see 15 
U.S.C. §§ 1692b- i, 1692k, and defin e s "debt col le c to r" to mea n:  

any perso n who use s any ins t ru m e n t a l it y of inte rs t a t e com merc e or the mail s in any bus i n ess the pri nc ip a l purpo s e of 
whi c h is the coll ec t i on of any deb t s, or who reg ul a rl y coll e c ts or attem p ts to col l ec t, direc t l y or indi rec t l y, deb t s owe d 
or due or as se rt e d to be owe d or due anot h e r.  

15 U.S.C. § 1692a(6). The FDCPA defi ne s "debt" to mea n:  

any obl ig a ti o n or all e ge d obl iga t i o n of a con s um e r to pay mon e y ari si n g out of a tra ns a ct i o n in whi c h the mone y, 
pro p e rt y, insu ra nc e, or servi c es whi c h are the sub j ec t of the tra n s ac t io n are prim a ri l y for pers o n al, fam il y, or 
hou se h ol d purp os e s, whe t h e r or not suc h obl ig a t io n has been red uc e d to jud gm e nt.  

15 U.S.C. § 1692a(5). A "consu m e r" is "any natu ra l pers on obl i ga t e d or all e ge d l y obl ig a t ed to pay any deb t," 15 
U.S.C. § 1692a(3).  

Thes e sta t u to ry defin i t io n s cove r the pre se n t cas e. The pla in ti f f, a "natu ra l pers o n," owes a "debt," in tha t he has an 
"obli g a ti o n * * * to pay mone y ari s in g out of a tra n sa c ti o n" in whi c h the "prop e rt y * * * whic h [is ] the subj e ct of the 
tra n sa c ti o n" was "prim a ri l y for pers on a l, hous eh o l d, or fami l y purp os e s." In turn, the defe n da n t, who "regu l arl y 
col le c ts or attem p ts to col l ec t" such "debts owe d or due * * * anothe r," is a "debt coll ec t o r." Noth i n g in thes e sta t ut o ry 





Th e Thi rd Circ u it's dec is io n in Zimm e rma n v. HBO Affil i a te Gro u p, 834 F.2d 1163  (3d Cir. 1987), on whi c h the dist ri ct 
cou rt belo w rel i e d for its conc lu s i on, did not invo l ve che ck col l e ct i on at all and is not on poin t. Zim me rm an hel d tha t 
the FDCPA doe s not app l y to thi rd-part y effo rts to col l ec t tort dam ag e s all e g ed l y due cab l e comp a n ie s as the res ul t of 
a con s um e r's alle g ed l y unau t ho ri ze d inte rce p ti o n of the i r micro wa ve tel e vi s i on sig na l s. In rea c h in g thi s 
une xc e p t i o na b le res u l t, the cou rt sug g es t e d the con c ep t of "cred it" (whic h the cou rt defi n ed as the rig h t to "defe r 
paym e n t") as a mean s of dis tin g u is h in g the the f t of mic ro wave sig na l s from the purc h as e of cabl e servi ce s and oth e r 
cons u me r tran s ac t io n s. 834 F.2d at 1168 -69. Howe ve r, as exp l a in e d in the pre c ed i ng sec t ion s of this bri e f, nei th e r 
the leg is l a ti ve his t o ry nor sta t ut o ry text sup p o rts a lim i t a ti o n of the FDCPA to cre d i t tra ns ac t io n s, and it app e ars fro m 
the cou rt's opin i on that it did not con si d e r the Hou s e Rep o rt or oth er rele va n t leg is l at i ve sou rc es cite d abo ve in 
rea c hi n g its resu l t.(9) As oth er cou rts have reco g n i ze d, the crit i c al dis t in c ti o n pose d by the fac t s in Zimm e rma n was 
not the abs e nc e of an exte n s i on of cre d it by the cab l e com p an i e s, but the abs e nc e of any con s en s ua l "trans ac t i on" 
betwe e n the parti e s wha t s o e ve r. See Bass v.Sto l pe r, slip op. at 8- 9; Short s v. Pa l m e r, 155 F.R.D. 172, 175-76 (S.D. 
Ohi o 1994) (coll e c ti o n of sho pli f t i ng deb t not cove re d bec au se "[p]l a in t i f f has neve r had a con t rac t u al arran g em e n t of 
any kind with any of the defend a n ts. The defe n da n ts did not exte n d him cre di t or enga g e in any oth e r t ra ns ac t i on with 
him") (emph as is add e d)).(10) Zimm e rma n's sta te m en t tha t the FDCPA is lim i te d to cre d i t tra n s ac t io n s is, in any 
eve n t, pure dic t um as app li e d to the pre se n t cas e -- and unp ers u as i ve dic t um as wel l, for the reas o ns sta t e d abo ve.  

In sum, the onl y cou rt of app ea l s to con si d e r whe t h e r dis ho no re d chec k coll e ct i on is cove red by the FDCPA has rul ed 
in favo r of cove ra g e, and those dis t ric t cou rts pres e nt e d with FDCPA sui ts invo l vi n g dish o no re d chec ks have, in 
pre d om i na n t meas u re, eith e r hel d, or pro c e ed e d on the cle a r as su m pt i o n, that dis ho n o red che ck col l ec t io n is cove re d 
by the FDCPA.  

D. Consistent Administrative Practice Has Treated Collection of Dishonored Checks as Covered by the 
FDCPA.  

In perfo rmi n g the i r stat u t o ry res p o ns i bi l it i es und e r the FDCPA, the Fed e ra l Tra d e Com mi ssi o n and its sta ff have 
cons i st e n tl y and unva ryi n g l y con c lu d ed from the Ac t's inc e pt io n that it cove rs col l ec t io n of dis h on o red che ck s.(11) In 
the Act’ s earl y yea rs, the Comm i ss i on purs ue d sui ts and obta i n e d jud g me n ts for civ i l pena lt i e s agai n st firm s tha t 
all eg e d l y viol a t ed the FDCPA in col l ec t i ng on dis h on o re d chec k s. E.g., Uni te d Stat e s v. Col le c t ron, Civ. No. JH -80-
711 (D. Md. Mar. 27, 1980); Unite d Sta t es v. Tel e ch ec k, Inc., Civ. No. JH -80-710 (D. Md. Mar. 27, 1980). The 1988 
Offi c i al FTC Sta f f Com me n t a ry on the FDCPA, 53 Fed. Reg. 50097 (Dec. 13, 1988), als o con c lu d es tha t col le c ti o n of 
dis ho n o re d chec ks is cove re d by the Ac t.(12) More rece n tl y, the Com m is si o n itse l f has affi rm e d this inte rp ret a t io n in a 
lett e r rul in g den yi n g a peti ti o n to quas h com p u ls o ry pro c es s fil e d by the targ e ts of a Comm iss i o n inve st i ga t i on to 
dete rm i n e whe t h e r vio la t i on s of the FDCPA had oc cu rre d in the col l ec t io n of dis h on o red che c ks. See F e de ra l Tra de 
Com m is si o n Lette r Ruli n g Denyi n g Peti ti o n to Q uas h Civil Inve s t ig a t i ve Dem a nd s, Lund g ren & Asso c ia t es, FTC Fil e 
No. 952- 3127, [1990-96 Tran sf e r Bind e r] Con s um e r Cred i t Gui d e (CCH) ¶ 95,295 at 83,711 -12 (Apr. 30, 1996).  

The Com m is si o n’ s cons is t e nt, lon gs t a nd i ng, con st ru ct i on of the FDCPA to cove r col l e c ti o n of dis h on o re d che ck s 
ari s in g fro m cons um e r tra n sa ct i o ns, sup po rt e d by both sta t u to ry text and leg is la t i ve his to ry, is a furth e r cons i d e ra t io n 
tha t wei g hs in favo r of plai n ti f f ’s pos i ti o n. See Bas s v. Stol pe r, slip op. at 11 n.8.  

E. The Public Policy Reflected in the FDCPA Dictates Treatment of Dishonored Check Collection in the Same 
Fashion as Collection of Other Consumer Debts.  

The pub l ic pol ic y rel e va nt to con s t ru i n g the FDCPA is tha t sta t e d exp re ss l y by Con g res s in the sta t ut o ry pre am bl e, 
e.g., that "[t]he re is abu nd a n t evi d e n c e of the us e of abu si ve, dec ep t i ve, and unfai r deb t col le c t io n pra c ti c es by man y 
deb t coll e ct o rs," 15 U.S.C. § 1692(a); that suc h pra ct i ce s "contri b ut e to the num b e r of perso n a l bank ru p tc ie s, to 
mari ta l ins ta b il i t y, to the los s of jobs, and to inva si o ns of indi vid u a l pri va c y," id.; that "[m]e ans othe r tha n 
mis re p res e n ta t io n or oth er abus i ve deb t col le c ti o n prac t ic e s are ava i l ab l e for the effe ct i ve col l e ct i on of deb ts," 15 
U.S.C. § 1692(c); and that "thos e deb t coll e ct o rs who refra i n fro m us i ng abu si ve deb t col l ec ti o n pra c ti c es [s h ou l d not 
be] com pe t i ti ve l y dis a d va n ta ge d," 15 U.S.C. § 1692(e).  



Ea c h of the s e stat e d sta tu t o ry purp os e s appl i es no les s forc ef u l l y to thi rd- part y che ck coll e ct i o n tha n to thi rd-part y 
col le c ti o n of o th e r type s of cons u me r deb t. The abu si ve prac ti c es tha t the FDCPA proh i bi t s may be app li e d as rea di l y 
to col l ec t io n of dis h on o red chec k s as to oth e r typ e s of deb t col l ec t io n, and the cons e q ue nce s for the deb to r from the 
exe rc i s e of dis p ro po rt io n a te rem e d ie s may be jus t as gre a t. Lik e wi s e, the re are lawf u l mea ns to coll ec t dis ho n o red 
chec ks, and the re is no evi de nt rea so n why tho s e who refra in fro m the abus i ve tac t ic s add res s ed by the FDCPA in 
col le c ti n g dis h o no re d che ck s sho u l d be com p e ti t i ve l y dis ad va n t a g e d.  

Cas e law sin ce pas sa g e of the FDCPA con fi rms tha t deb t s ari s i ng from dis ho n o re d chec ks, and the col le c ti o n 
ac ti vi ti e s resu l t in g the re f ro m, imp l ic a te the sam e ran ge of con c e rns as deb t s that aris e from defa u l t on inst a ll m en t 
obl ig a t io n s. For exa m p l e, coll ec t i on ac ti on s aga in s t som e con s um e rs may ste m from diff e re n t con su me rs' use or 
misu s e of a joi n t ac co u n t, the situa t i on pos e d in Bass v. Stolp e r. Som e t im es ins uf f i ci e nt fun d che ck s are wri t t e n 
bec au s e the con s um e r mis i n terp re t s the bank's pol ic y reg a rd i n g cre d i ti n g depo s it s or hon o rin g ove rd raf t s. See 
Pea rc e v. Rapi d Che ck Col l ec ti o n s, Inc., 738 F. Supp. 334, 336 (D.S.D. 1990). In oth e r case s invo l vi n g dish o no re d 
chec ks, con su me rs may have val i d defe ns e s that the FDCPA is desi g n ed to let them as s ert. See Mc Gi l vra y v. 
Hal l ma rk Fin an c ia l Grou p, Inc., 891 F. Supp. 265 (E.D. Va. 1995) (FDCPA pla in t i f f dunn e d for pres e n ta t i on of an 
ins uf f ic i e nt che ck all eg e d tha t she had pai d her acc o u nt in cas h). Som e targ et s of dis ho n o re d che ck col le c ti o n are 
the ms e l ves the vic ti ms of check fra ud, such as the Vermo n t con s um e r who se sto ry was tol d in con g re ss i on a l 
hea ri ng s (n. 4, supra) and the pla in t i f fs in Joh ns o n v. CRA Sec u rit y Sys t e ms, 1997 U.S. Dis t.Lexi s (N.D. Cal. 1997), 
and Joh ns o n v. GC Servi c e s, Inc., 1997 U.S. Dis t . Lexi s 5926 (N.D. Cal. 1997), who were dun n ed for che ck s tha t had 
bee n stol e n fro m them and forg e d. In sti l l othe r cas es, chec ks are dis h o no re d beca us e cons u me rs deli b e rat e l y sto p 
paym e n t on the m in the face of sell e r non pe rf o rm a nc e. See Joh n so n v. State w i d e Col le c ti on s, Inc., 778 P. 2d 93 
(W yo. 1989) (plai n ti f f pai d for rifl e with a che ck; retu rn ed the rifl e the fol lo wi n g morn i n g as defe c ti ve and dem a nd e d 
retu rn of the che ck; sto pp e d paym e n t on the che ck whe n the sto re refus e d to retu rn it; and was sub se q u en t l y 
hara ss e d for the chec k bala n ce and sub s t an t ia l add i ti o na l cha rg e s). And som e cons um e rs are unl u ck y, care l es s, or 
irre s po ns i b le in the man a ge me n t of thei r pers o na l fin an c es and fin d the ms el ve s sub je c te d to cla im s out of all 
pro p o rti o n to the und e rl yi n g deb t and to mis l e ad i ng thre a ts of sui t.(13)  

The Com m is si o n hold s no bri ef for ind i vi du a ls who deli b e ra t el y pass wort h l e ss chec ks. But the rem e d y for suc h 
abu se s, whe n the y occ u r, lie s in publ i c enfo rc em en t of appl i ca b l e crim i na l laws and pri va t e enfo rc e me n t of para l le l 
civi l rem ed i es, not in a spec i al lic en se for deb t col l ec t o rs to hara ss ali k e the guil t y, the care le s s, the unfo rt u na t e, and 
tho se who do not owe a deb t at all. Cong re ss has chos e n to es tab l is h in the FDCPA uni f o rm nati o na l sta nd a rds of 
co n du c t for thi rd-part y debt coll e c to rs. The poli c y and purp o se of the Act warra n t trea t i ng the col l ec t i on of dis h o no re d 
chec ks no diffe re n tl y fro m the col le c ti o n of oth e r cons um e r obl i ga t i on s.  

CONCLUSION  





Sc h rim p sh e r, the dist ri ct cou rt was app a ren t l y not app ri se d of any of the se cas es whe n it mad e its deci s io n. See sli p 
op. 2 n.1. Cas es den yi n g covera g e inc lu d e Sarve r v. Capi ta l Rec o ve ry As so c ia t es, Inc., 951 F. Supp. 550 (E. D.Pa. 
1996); and by appa re n t imp l ica t i o n, Ced e rs t ran d v. Land be rg, 933 F. Supp. 804 (D. Minn. 1996); and Adam s v. Law 
Offi c es of Stu ck e rt & Ya te s, 926 F. Supp. 521 (E.D. Pa. 1996).  

(8) See, e.g.,Stewa rt v. Slau ght e r, 165 F.R.D. 696 (M.D. Ga. 1996) (rec ip i en t of threa t to sue for dis ho n o re d chec k 
satis f ie s typ ic al i t y requ i rem e nts for FDCPA clas s ac ti o n); Edwa rd s v. Nati o n al Bus i ne ss Fac t o rs, Inc ., 897 F. Supp. 
455 (D. Nev. 1995); Baku mi rovi c h v. Cred it Burea u of Baton Rou g e, Inc., 155 F.R.D. 146 (M.D. La. 1994); Pearce v. 
Rapi d Che ck Coll e c ti o n, Inc., 738 F. Supp. 334 (D.S.D. 1990); Holm e s v. Tel e c red i t Service Corp., 736 F. Supp. 1289 
(D. Del. 1 990) (third- part y chec k coll e ct i o n servic e is "debt col l ec t o r" with i n mean i n g of FDCPA); Tayl o r v. Chec k rit e, 
Ltd., 627 F. Supp. 415 (S.D. Ohi o 1986); W est v. Cos te n, 558 F. Supp. 564, 571 (W.D. Va. 1983).  

(9) The cou rt in Zim m e rm an did rel y on the fac t t hat Con g re ss ena c t ed the FDCPA as an am e n dm e nt to the 
Con s um e r Cred i t Pro t e ct i on Ac t, 15 U.S.C. §§ 1601 et seq. ("CCPA"), but tha t fac t alo n e pro vi d e s no rea s on to rea d 
into the FDCPA's bro a d defi n i tio n of "debt" a lim i ta t i on tha t is nowh e re exp re s s e d and tha t was spec i f ic a ll y rej ec t ed 
by the Hous e Com mi t t ee that fas h io n ed the defi n i ti o n. See Mac e v. Van Ru Cre di t Corp., 109 F.3d 338, 343 (7th Cir. 
1997). Inde e d, oth e r porti o ns of the CCPA also regu l a te non -cre d it tran s ac t io n s. See 15 U.S.C. §§ 1693-1693r 
("Elect ro ni c Fun d Tra ns f e r Ac t," enac t ed as Titl e IX of the CCPA); Bass v. Stolp e r, slip op. at 12-14.  

(10) In den yi ng FDCPA cove rag e for non- cons um e r deb ts, oth e r Circu i ts, too, have foc u se d on the abs e nc e of a 
"trans a ct i o n" or a "cons um e r" rel a t io n sh i p betwe e n the obl ig or and obl ig e e. Bloom v. I.C. Sys te ms, Inc., 972 F.2d 
1067, 1068 (9th Cir. 1992) (FDCPA "appl i es to cons um e r debt s and not bus i ne ss loa ns"); see als o Mab e v. G.C. 
Servs. Ltd. Partne rs hi p, 32 F.3d 86, 88 (4th Cir. 1994) (child sup po rt obl ig a t io n s not FDCPA "debts" bec a us e not 
inc u rre d to rec e i ve cons um e r goo ds or servi ce s).  

(11) Alth o u gh Cong re ss exp re s s l y pro vi d e d tha t neit h e r the Com m is si o n nor any othe r agen c y cou l d pro mu l ga t e rul es 
"with res pe c t to the col le c ti o n of debt s by deb t col l ec t o rs as defi ne d in thi s subc h ap t e r," 15 U.S.C. § 1692l(d), 
Cong re ss did as si g n the Comm i ss i on num e ro u s resp o ns i bi l it i e s tha t req ui re the Com mi ss io n to inte rp re t the FDCPA, 
inc lu d in g the res p on s ib i li t y to enfo rce the Ac t in both judi c ia l and adm i ni s t ra t i ve pro ce e d in gs, 15 U.S.C. §§ 1692l(a), 
(c), and the auth o rit y to is s ue advi s o ry opi n io n s (good fai t h ac ti on in rel ia nc e on whi c h immu n i ze s a deb t col le c to r 
fro m civi l liab i li t y), 15 U.S.C. § 1692k(e).  

(12) The Comm e nt a ry stat e s (53 Fed. Reg. at 50102):  



• Unpa i d taxe s, fine s, alim o n y, or tort cla im s, bec a us e the y are not deb ts inc u rred from 
a "tran s ac t io n (invo l vi n g purc ha s e of) prop e rt y * * * or servi ces * * * for perso n a l, 
fam il y or hou s eh o ld purp o se s."  

• 
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