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I. THE LANGUAGE OF THE FAIR CREDIT REPORT-

ING ACT PERMITS THE USE OF A DISCOVERY

RULE IN DETERMINING WHEN THE STATUTORY

LIMITATION ON PRIVATE ENFORCEMENT AC-

TIONS BEGINS TO RUN

A. Use Of A Discovery Rule Is Consistent With The

Act’s Provision That The Time For Suit Runs From

The Time That “Liability Arises”

Section 618 of the Act, 15 U.S.C. 1681p, provides
that:

An action to enforce any liability created under this
[Act] may be brought  *  *  *  within two years from
the date on which the liability arises, except that
where a defendant has materially and willfully
misrepresented any information required under this
subchapter to be disclosed to an individual and the
information so misrepresented is material to the
establishment of the defendant’s liability to that
individual under this subchapter, the action may be
brought at any time within two years after dis-
covery by the individual of the misrepresentation.

That language does not foreclose the use of a discovery
rule, under which a “liability” under the Act would first
“arise[],” so as to start the running of the limitation
period, when a potential plaintiff first learns (or with
due diligence should learn) that she has been injured by
the conduct of a potential defendant.

This Court has not previously interpreted a statute
of limitations that uses the particular “liability arises”
language that is found in Section 1681p.  The Court has,
however, held that where it is otherwise appropriate, a
discovery rule is compatible with similar language
under which a limitation period begins to run when a
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Such actions have become even more important in
recent years as the phenomenon of identity theft,
illustrated by the facts of this case, has expanded the
possibilities for (and potential damage from) violations
of the Act. Identity theft cases underscore the impor-
tance of the “reasonable procedures” provisions
(15 U.S.C. 1681e(a) and (b)) that lie at the heart of
respondent’s claim on the merits in this case.  Yet the
Federal Trade Commission’s analysis of consumer com-
plaints indicates that in cases of identity theft it takes
more than 25% of victims a year or more to discover




