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(I)

QUESTION PRESENTED

Whether a manufacturer that offers different wholesale
prices to its dealers may be held liable for unlawful price dis-
crimination under Section 2(a) of the Clayton Act, as
amended by the Robinson-Patman Act, 15 U.S.C. 13(a), in
the absence of a showing that it discriminated between deal-
ers competing to resell its product to the same retail cus-
tomer.
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In the Supreme Court of the United States

No. 04-905

VOLVO TRUCKS NORTH AMERICA, INC., PETITIONER

v.

REEDER-SIMCO GMC, INC.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT

BRIEF FOR THE UNITED STATES

AS AMICUS CURIAE SUPPORTING PETITIONER

INTEREST OF THE UNITED STATES

The Department of Justice and the Federal Trade Com-
mission (FTC) enforce the federal antitrust laws.  The FTC
has developed much of the jurisprudence under the Robin-
son-Patman Act through administrative enforcement pro-
ceedings.  This case presents significant questions concern-
ing the reach of that Act’s prohibition of price discrimination.
Because those questions implicate the pro-competition poli-
cies that underlie the antitrust laws generally and that in-
form the proper interpretation of the Robinson-Patman Act
in particular, the government has a substantial interest in
their correct resolution.

STATEMENT

Respondent Reeder-Simco GMC, Inc. (Reeder) was an
authorized dealer in heavy trucks manufactured by peti-
tioner Volvo Trucks North America, Inc. (Volvo).  Reeder
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Volvo and seeks a discount (concession) off the wholesale
price (which Volvo set at 80% of the published retail price).
Id. at 2a.  Volvo’s precise method for calculating the conces-
sion offered a dealer is kept confidential to protect its ability
to compete with other manufacturers.  Id. at 2a-3a.

The concession that Volvo provides to a dealer is effec-
tively an offer to sell, which the dealer uses to determine the
price that it, in turn, will offer to the retail customer.  The
dealer purchases the trucks from Volvo only in the event its
bid to the customer is successful.  Pet. App. 2a.  If the
dealer’s bid is successful and it purchases the trucks, Volvo
proceeds to build them to meet the customer’s specifications.
Ibid.; C.A. App. 1485.

Reeder was one of many Volvo dealers, each of which is
assigned a geographic territory.  Reeder’s territory included
ten counties in Arkansas and two in Oklahoma.  Pet. App.
11a.  Nothing prohibits a Volvo dealer from bidding outside
its territory, but Reeder rarely bid against another Volvo
dealer.  Id. at 4a, 11a-12a.  And when more than one Volvo
dealer is solicited by the same retail customer, Volvo’s
stated policy was to provide the same price concession to the
Volvo dealers competing head-to-head for the sale.  C.A.
App. 1161-1162, 1621.

In 1997 Volvo announced its “Volvo Vision” program, de-
signed to meet “Volvo’s challenges” in the market for heavy
trucks, including Volvo’s perception that it had too many
dealers serving areas that were too small.  Pet. App. 3a.
Reeder “came to suspect it was one of the dealers Volvo
sought to eliminate” and to believe that other Volvo dealers
were receiving more favorable price concessions.  Id. at 4a.

2. Reeder filed suit against Volvo in February 2000, al-
leging secondary-line injury from price discrimination under
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the Robinson-Patman Act.1  At trial, Reeder’s vice-presi-
dent, William E. Heck, acknowledged that Volvo’s policy
was to offer equal concessions to Volvo dealers bidding
against one another for a particular contract, but he con-
tended that the policy “was not executed.”  C.A. App. 1162.
Reeder offered evidence concerning two occasions over the
course of the five years of its authorized dealership when
Reeder bid against other Volvo dealers for a particular sale.
Pet. App. 4a, 12a.
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made.  Pet. App. 17a, 20a.  Rather, the jury could also rely on
evidence of Reeder’s “unsuccessful sales due to Volvo’s fail-
ure to grant requested price concessions.”  Id. at 17a.  The
court further held that the jury could infer from the evidence
that “favored dealers received lower prices,” and that “this
price advantage allowed other dealers to undercut Reeder’s
prices, hurting Reeder’s sales and profits.”  Id. at 19a.  Tak-
ing into account evidence that “the elimination of some deal-
ers like Reader appeared to be Volvo’s intent,” the court
concluded that Reeder had established “precisely the type of
injury the antitrust laws were meant to prevent.” Ibid.

Judge Hansen dissented with respect to the Robinson-
Patman Act claim.  Pet. App. 27a-32a.  He concluded that
Reeder “fail[ed] to show injury or likelihood of injury to ac-
tual competition between Reeder and the ‘favored’ Volvo
dealers,” in essence because “the parties in this case operate
in a unique marketplace where special-order products are
sold to individual, pre-identified customers only after com-
petitive bidding.  By its very nature, this process will never
produce the kind of competition the [Act] was designed to
protect because it will never result in the type of two-pur-
chase transaction that itself creates a market for the goods
that are sold.”  Id. at 27a-28a.  There may be competition
among dealers for the opportunity to bid on potential sales,
but “[o]nce bidding begins,  *  *  *  the relevant market be-
comes limited to the needs and demands of a particular end
user, with only a handful of dealers competing for the ulti-
mate sale.”  Id. at 29a.  Judge Hansen reasoned that the in-
stances Reeder identified in which it was a “purchaser”—the
only instances that could satisfy the Act’s two-purchaser
requirement—were “simply  *  *  *  not relevant to proving a
violation of the [Act] because there was no actual
competition between the two dealers at the time of the sales
to the separate and different end users.”  Ibid.  And
“[w]ithout proof of actual competition” for the same cus-
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Reeder and the favored Volvo dealers to resell trucks pur-
chased from Volvo at different prices, the court of appeals
found sufficient evidence to uphold a jury finding of liability,
a result that finds no support in the statutory language or
purpose and that threatens to undercut the pro-competitive
policies of the antitrust laws.

This Court’s Robinson-Patman secondary-line cases have
emphasized that the Act addresses “price differentials be-
tween competing purchasers sufficient in amount to influ-
ence their resale prices.”  FTC v. Morton Salt Co., 334 U.S.
37, 47 (1948) (emphasis added).  In cases involving such
“competing purchasers,” this Court has permitted competi-
tive injury to be inferred from price discrimination between
them over a substantial period of time.  Id. at 50; Falls City
Indus., Inc. v. Vanco Beverage, Inc., 460 U.S. 428, 435 (1983).
That inference is unavailable to Reeder, however, because it
failed to establish that it was the victim of price discrimina-
tion affecting competition for sales between it and favored
Volvo dealers.

Construing the Robinson-Patman Act to reach the vary-
ing prices at which a manufacturer sells to its dealers when
they do not compete with each other for a sale could severely
restrict a manufacturer’s ability to compete effectively with
other manufacturers.  It would sacrifice vibrant interbrand
competition, the “primary concern of antitrust law,” Conti-
nental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 52 n.19
(1977), for an illusory gain in intrabrand competition.  The
Robinson-Patman Act requires no such anti-competitive re-
sult.
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discrimination may be substantially to lessen competition”
generally “or to injure, destroy, or prevent competition with
any person who either grants or knowingly receives the
benefit of such discrimination, or with customers of either of
them.”  15 U.S.C. 13(a).  Thus, although the Act does not
“require that the discriminations must in fact have harmed
competition,” Corn Prods. Ref. Co. v. FTC, 324 U.S. 726, 742
(1945), there must “be ‘a reasonable possibility’ of substan-
tial injury to competition before its protections are trig-
gered,” Brooke Group, 509 U.S. at 222 (quoting Falls City,
460 U.S. at 434).  See generally Herbert Hovenkamp, The
Robinson-Patman Act And Competition: Unfinished Busi-
ness, 68 Antitrust L.J. 125, 134-135 (2000).  There can be no
“reasonable possibility” of substantial injury to competition
under the Robinson-Patman Act in the absence of price dis-
crimination between purchasers in actual competition for the
same customers.

In Congressman Patman’s example, the connection be-
tween the price discrimination and the injury to the disfa-
vored purchaser’s ability to compete with the favored pur-
chaser is straightforward and clear.  As he noted, “people do
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diverted sales showed, see id. at 437 n.8), which led Indiana
retailers to buy less from Vanco.  Because the Act reaches
downstream to the injury to the competing customers of fa-
vored and disfavored purchasers, that retail diversion—but
not the wholesale price differential itself—satisfied the com-
petitive injury element of a prima facie case.  Id. at 436.8
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dealer, the court of appeals erred in holding Volvo liable for
price discrimination under the Act.

B. The Court of Appeals Improperly Found A Violation Of

The Act Because Volvo Did Not Engage In Price Dis-

crimination In Any Transaction In Which Reeder Was

Competing With Another Volvo Dealer

In upholding the jury verdict finding Volvo liable under
the Robinson-Patman Act, the court of appeals expanded the
law’s reach in a manner foreclosed by its language and pur-
pose and by decisions of this Court requiring (at a minimum)
proof of price discrimination between competing purchasers
or between purchasers whose customers are competing with
one another.  Morton Salt, 334 U.S. at 47; Falls City, 460
U.S. at 436.  Cf. Gulf Oil Corp. v. Copp Paving Co., 419 U.S.
186, 201 (1974) (refusing to extend the Act “beyond its clear
language to reach a multitude of local activities that hitherto
have been left to state and local regulation”).  In this case,
there simply was no evidence that Volvo engaged in price
discrimination in any transaction in which Reeder actually
competed with another Volvo dealer for a sale.  The court
reached its erroneous conclusion by treating the statutory
requirements, the “conditions which make a price difference
illegal or legal,” Anheuser-Busch, 363 U.S. at 550, as a collec-
tion of independent hurdles, unrelated to one another or to
the purpose of the statute, rather than as an “integrated
statutory scheme,” ibid.

1. The court began its analysis with the statutory re-
quirement that there be discrimination “between different
purchasers,” 15 U.S.C. 13(a)—the “two-purchase require-
ment.”  Pet. App. 8a-11a. Correctly recognizing that “an un-
successful bidder is not a purchaser” for that purpose, id. at
9a,10 the court focused—solely for purposes of that require-
                                                  

10 See, e.g., Bruce’s Juices, Inc. v. 
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dant not liable under the Act for price discrimination where
“his buyers are not in competition for the same ultimate us-
ers”), cert. denied, 424 U.S. 968 (1976); 14 Herbert Hovenk-
amp, Antitrust Law ¶ 2333b, at 89 (1999) (favored and disfa-
vored purchasers “must be competing resellers, which is
what the statute means when it speaks of injury to the disfa-
vored purchaser’s ability to compete with the favored pur-
chaser”) (footnote omitted).

In support of its view that any purchase—no matter how
unrelated to the challenged discrimination in pricing—suf-
fices to satisfy the two-purchaser requirement, the court of
appeals cited only DeLong Equip. Co. v. Washington Mills
Electro Minerals Corp., 990 F.2d 1186, 1202 (11th Cir.), cert.
denied, 510 U.S. 1012 (1993), which it characterized as “rec-
ognizing that even ‘minimal sales’ (i.e., minimal purchases
from manufacturer) made by an otherwise unsuccessful bid-
der are enough for [a] bidder to state” a claim under the Act.
Pet. App. 11a.  But DeLong involved “minimal sales” by one
distributor to another distributor’s customer, Pratt.  The
minimal sales to Pratt established that the two distributors,
who received different prices from the defendant supplier,
“directly competed” for sales to Pratt, and “were after the
same Pratt dollar.”  DeLong, 990 F.2d at 1202.  There would
have been no need for the Eleventh Circuit to rely on the
“minimal sales” if it had been following the approach of the
court of appeals here, because both distributors routinely
purchased from the defendant supplier.  Id. at 1190.

Unlike in DeLong, Reeder and the favored dealers against
which Reeder compared its purchases did not compete to
resell the trucks they purchased to the same customers.  To
the contrary, the evidence showed that Reeder and the other
Volvo dealers only made their purchases from Volvo once
they had won their competitive bids and secured a customer.
Because Reeder and the favored dealers were not competing
for the same customers when they made their respective
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purchases, they were not “different purchasers” in “competi-
tion” with each other in the sense required by the Act.11

2. The court of appeals also erred in concluding that
Reeder was in “actual competition” with the favored Volvo
dealers.  Pet. App. 11a-12a.  The court reasoned that “as of
the time the price differential was imposed, the favored and
disfavored purchasers competed at the same functional level
*  *  *  and within the same geographic market.”  Id. at 11a
(quoting Best Brands Beverage, Inc. v. Falstaff Brewing
Corp., 842 F.2d 578, 585 (2d Cir. 1987)).  Relying on evidence
that Reeder sold or delivered trucks in many States and
made sales or bids in three States in particular, that other
Volvo dealers also made sales or bids in those States, that
Reeder “competed directly” with other Volvo dealers in two
instances, and that customers could travel to purchase heavy
trucks, the court found that the record supported a jury
finding that Reeder was in actual competition with favored
dealers.  Id. at 11a-12a.  But the court ignored that Volvo
dealers generally did not compete in the same solicitations

                                                  
11 Reeder’s Robinson-Patman Act claim fails for that reason.  The stat-

ute’s requirement of two purchases also means that Reeder’s claim simply
cannot succeed, even assuming it had demonstrated that Volvo discrimi-
nated with respect to its price quotes to Volvo dealers in head-to-head
competition for a single sale.  In this case, purchases were made as a result
of special-order bidding such that, for every completed sale, there was
only one successful bidder and hence only one purchaser from Volvo.  The
two-purchase requirement would therefore bar Reeder from complaining
that differing discounts on sales by Volvo caused it to lose the bid.  See
note 10, two-puru a chasesedbpurclaxonsto wa- simply
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and failed to recognize that, when they did, Volvo’s policy
was to offer each the identical discount.  There is no evidence
here that Volvo deviated from that policy in the rare in-
stances in which Reeder competed head-to-head with an-
other Volvo dealer for the same customer.  In the absence of
discrimination between resellers actually competing for the
same customers, there can be no Robinson-Patman violation.

The Best Brands standard applied by the court of appeals
may make sense in the context of the chain store and inde-
pendent retailer that Congress had in mind in adopting the
Act, but it was misapplied here to obscure the absence of
actual competition in the particular market at issue.  As
Judge Hansen pointed out, although Volvo dealers may
“have competed against each other” in a market “to receive
the opportunity to bid on potential sales to customers” in a
broad geographic area, “[o]nce bidding begins,  *  *  *  the
relevant market becomes limited to the needs and demands
of a particular end user, with only a handful of dealers com-
peting for the ultimate sale.”  Pet. App. 28a-29a.  That deal-
ers bid for sales in the same multistate area, or that custom-
ers and trucks may travel, does not show that the Volvo
dealers were in actual competition for the same sales in any
sense relevant to the Act, for they never purchased trucks
with an eye toward reselling them to the same customer, and
they rarely even bid against one another.  Indeed, the court
of appeals identified only two occasions over the course of
the five-year franchise term on which Reeder was in actual
competition with another Volvo dealer for the same sale.
Pet. App. 4a, 11a-12a.  And on those isolated occasions, Volvo
did not engage in price discrimination between Reeder and
the competing dealer.  See p. 4, supra.  The court erred in
treating that head-to-head competition—which was devoid
of price discrimination between Volvo dealers—as a license
to pursue claims that did not involve actual competition for a
sale or the kind of competitive injury that the Act addresses.
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3. The court of appeals’ conclusion that there was suffi-
cient evidence for a jury to find the requisite competitive
injury is necessarily flawed as well, because it is predicated
on the erroneous finding that Volvo engaged in price dis-
crimination in a transaction in which Reeder was competing
with a favored dealer.  As explained above, there was no
evidence of such a transaction.  Accordingly, Reeder could
not prove competitive injury either through direct evidence
of lost sales or profits as a result of the price discrimination
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The evidence comparing the concessions offered to Reeder
on particular sales to concessions available to other Volvo
dealers in connection with different sales (on which Reeder
did not bid) “simply is not relevant to proving a violation of
the [Act] because there was no actual competition between
the two dealers at the time of the sales to the separate and
different end users.”  Pet. App. 29a (Hansen, J., concurring
in part and dissenting in part).  The evidence may suggest
that Reeder might have made more sales and earned larger
profits had Volvo offered it more favorable concessions.  But
such lost sales or profits would be attributable to the size of
the concessions Volvo offered Reeder, not to the alleged fact
that Volvo offered other dealers more favorable concessions
—i.e., to price, not price discrimination.  The existence of al-
legedly comparable sales on which Reeder did not bid made
no difference to Reeder’s success or profitability with re-
spect to the sales on which it did bid.  Thus, Reeder’s real
complaint is not that it suffered price discrimination relative
to favored Volvo dealers, but rather that Volvo did not offer
it more substantial concessions that would have enabled it to
bid more successfully against non-Volvo dealers.  The Act,
however, is concerned with the competitive effects of price
discrimination; it does not require a supplier to charge, or
offer, a price that will enable a particular purchaser to resell
profitably.

                                                  
and favored purchaser solicited and sold to the same customer); J.F.
Feeser, 909 F.2d at 1535-1537 (reversing summary judgment for supplier
on Robinson-Patman claim where disfavored wholesaler offered evidence
that it lost customers to favored wholesaler on account of price differ-
ences).  Cf. J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557,
564 n.4 (1981) (observing that claim that auto dealer suffered injury com-
pensable under Robinson-Patman Act in the absence of evidence of diver-
sion of sales is “particularly weak” but finding it unnecessary to decide
whether such evidence is required).
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Moreover, the court of appeals pointed to no evidence that
the less favorable concessions offered to Reeder in connec-
tion with its sales had any influence on Reeder’s opportuni-
ties vis-a-vis other Volvo dealers to bid for sales.  Even had
there been such evidence, it would not establish a violation of
the Act.  Permitting liability to be predicated on transactions
in which the disfavored and favored purchasers did not com-
pete, as the court of appeals did here, would impermissibly
dilute both the two-purchaser and the competitive injury
requirements.  The court’s holding also threatens to convert
the law into a guarantee of equitable treatment to franchi-
sees, rather than a targeted protection against price dis-
crimination between purchasers in actual competition, and
extends the Act in a manner that would compel a level of
price rigidity contrary to the goals of the antitrust laws.  See
Part C, infra; Great Atl. & Pac. Tea Co., 440 U.S. at 80
(warning “against interpretations of the Robinson-Patman
Act which extend beyond the prohibitions of the Act and, in
so doing, help give rise to a price uniformity and rigidity in
open conflict with the purposes of other antitrust legisla-
tion”) (internal quotation marks omitted).  Even assuming
the Act covered the injury alleged here, its attenuated na-
ture would call for Reeder to provide concrete evidence of
diversion of sales or profits to the favored dealers on account
of the price differences.  Reeder presented no such evidence.

The court of appeals also relied on evidence that Volvo in-
tended to reduce the number of its dealers during the rele-
vant time period.  Pet. App. 15a-16a.  But the antitrust laws
do not require a business to preserve without change its ex-
isting distribution system.  The Robinson-Patman Act is not
an insurance policy that protects competitors from business
practices perceived to be unfair.  See Brooke Group, 509 U.S.
at 225 (the antitrust laws “do not create a federal law of un-
fair competition or purport to afford remedies for all torts
committed by or against persons engaged in interstate com-
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unavailable to others.13  Cf. Hasbrouck, 496 U.S. at 580
(Scalia, J., concurring in the judgment) (observing that if a
supplier charges less to wholesalers than to retailers and the
differential is passed on to the wholesalers’ retail customers,
competition among retailers cannot be injured if all retailers
have the option to purchase from the wholesalers).14
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Volvo utilizes its dealers to market and distribute its
heavy-duty trucks, in competition with other manufacturers
of heavy-duty trucks.  Concessions granted to dealers allow
Volvo to tailor its pricing to the competitive needs facing
Volvo and its dealers in a particular situation.  Pet. App. 2a-
3a; cf. Metro Ford Truck Sales, Inc. v. Ford Motor Co., 145
F.3d 320, 323 (5th Cir. 1998) (noting that Ford “Competitive
Price Assistance” to Ford heavy-duty truck dealers ensured
that Ford dealers could meet competition from other truck
manufacturers in light of “the competitive situation sur-
rounding the particular transaction”), cert. denied, 525 U.S.
1068 (1999).  Imposing liability for differences in concessions
offered to dealers bidding on different sales would limit sup-
pliers’ ability to tailor prices to the competitive situation,
and thus diminish the vigor of interbrand price competi-
tion.15

The court of appeals relied on the Volvo Vision program,
which was intended to meet Volvo’s challenges by revamp-
ing its dealer network, Pet. App. 3a, as evidence supporting
Reeder’s claim of discriminatory concession practices, id. at
16a, and actual injury of the kind the antitrust laws are in-
tended to prevent, id. at 19a.  But, as this Court recognized
nearly 30 years ago, the market impact of vertical practices,
such as changes in distribution systems, may be a “simulta-
neous reduction of intrabrand competition and stimulation of
interbrand competition.”  Continental T.V., Inc. v. GTE Syl-
vania Inc., 433 U.S. 36, 51-52 (1977).  Because interbrand
competition “is the primary concern of antitrust law,” id. at
52 n.19, courts should be reluctant to interfere with a sup-

                                                  
15 Cf. 14 Herbert Hovenkamp, Antitrust Law ¶ 2301a, at 4-6 (1999) (ar-

guing that even where a manufacturer’s dealers do compete with each
other, differential prices to them would likely provide efficient incentives
and would, but for how courts have construed the Robinson-Patman Act,
likely be a lawful vertical practice under the antitrust laws).
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plier’s ability to structure its vertical distribution network
efficiently.  The Robinson-Patman Act plainly would not
prohibit Volvo from simply terminating unwanted dealers in
the interest of “achiev[ing] certain efficiencies in the distri-
bution of [its] products.”  Id. at 54.  The Act should not be
stretched to forbid a manufacturer to achieve the same re-
sult by offering some dealers less favorable terms, but with-
out engaging in the kind of price discrimination between
competing purchasers that was the subject of congressional
concern and that falls within the express terms of the Act.
Any remedy for such practices lies in state laws addressing
unfair competition and the rights of franchisees, not in the
Robinson-Patman Act.

CONCLUSION

The judgment of the court of appeals should be reversed.
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