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INTEREST OF THE FEDERAL TRADE COMMISSION
The Fair Credit Reporting Act (“FCRA” or “the Act”), 15 U.S.C. § 1681-
§ 1681x,' seeks to ensure the “[a]Jccuracy and fairness of credit reporting,” § 1681(a),

which Congress recognized as important not only to the interests of individual con-

sumers but also to the efficient functioning of the banking system. Congress has
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lisht of the Commission’s kev role administering the FCRA, courts haverelied on the
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insurance company has set the price that the consumer must pay for morigage
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STATEMENT OF THE CASE

1 Jhe Fair{redit Renorting Act




the consumer with the name and address of the consumer reporting agency that was
the source of the report. § 1681m. The person that took the adverse action must also
inform the consumer that the FCRA allows the consumer to dispute the accuracy or

completeness of information in the consumer report. /d. The Act further requires a

consumer reporting agency, upon request, to provide a consumer with a copy of the
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adverse action notice, as required by the FCRA. On October 25, 2004, Radian filed
its answer. Although it denied most of the allegations of the complaint, it admitted
that it had not provided the Whitfields an adverse action notice. On July 7, 2005,
Radian moved for summary judgment.

The court (per Judge Sanchez) granted Radian’s motion on October 21, 2005,
and entered judgment in favor of Radian. D.61.5 After reviewing the undisputed
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missing what it considered to be the crucial issue: “whose risk was insured.” D.61
at 9. The court then focused on the fact that:

[t]he insurance transaction was one between Radian and Countrywide.
The insurance transaction had the effect of determining what a mortgage
would cost the Whltﬁelds only to the extent Countrywide 1s risk averse.
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beneficiary of the insurance was Countrywide.

Jd. at 10. The court then observed that the FCRA’s adverse action notice requirement
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opportunity to correct their credit report, fulfilling the purpose of the
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Id at 11-12 {emohasis jn original).
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The district court erred when it held that Radian had no obligation to provide

capdle miosn aloee gl o e oo ato o 32







(L

™

- . : - AU TP SO L SIS, [5: [SPRSPS SU
- — — —  TE : 4 i 2 - .
3 -
e —————————————
-
r




actions” that users of consumer reports may take in connection with various types of
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§ 1681a(k)(1)(B)(i); employment transactions, § 1681a(k)(1)(B)(i1); transactions
involving licenses or government benefits, § 1681a(k)(1)(B)(iil); and a catch-all
provisions for transactions initiated by a consumer, § 1681a(k)(1)B)(iv). The

el i st b Sa dyronce oghipnilineludeg:
e d




been offered if the information in the consumer’s report had been more favorable.
See 12 C.F.R. § 202.2(c)(1)(Q). As explained in Part B, infra, under the insurance

subpart, setting a higher initial rate for insurance based on information in a consumer
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consumer accepts the higher rate.

The court below correctly concluded, citing Broessel, that the transaction at

issue in this case is one of insurance. See D.61 at 5. This conclusion is amply
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purpose for obtaining Mr. Whitfield’s consumer report, it most certainly had an

insurance-related permissible purpose pursuant to § 1681b(a)(3)}C) -- it used that

information from that report in connection with the underwriting of insurance that

obtaining Mr. Whitfield’s consumer report, its use of that report should, as the district
court correctly recognized, be evaluated pursuant to the insurance subpart of the

definition of adverse action.
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F.3d 1081 (9th Cir. 2006), the Ninth Circuit held that the definition of “adverse

action” encompasses an increase in the initial rate for insurance because nothing in
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action” when, based on information in Mr. Whitfield’s consumer report, it charged
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hold that the FCRA required Radian to provide the Whitfields with an adverse action
notice. The district court’s decision was based on its misunderstanding of the plain

wording of the FCRA, and on its failure to appreciate the goals and purposes of that
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whether Radian took any adverse action “with respect to” Mr. Whitfield. The

M

prepositional phrase “with respect to” means “relates to or pertains to. Phoenix
Leasing Inc. v. Sure Broadcasting, Inc., 843 F. Supp. 1379, 1388 (D. Nev. 1994),
aff ’d without opinion, 89 F.3d 846 (9th Cir. 1996). Radian’s adverse action, charging

a higher price for the mortgage insurance, relates or pertains directly to Mr. Whitfield

because, as a result of that action, the Whitfields were required to pay more for
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“[p]rivate mortgage insurance does not protect a borrower against his own inability
to pay; mortgage insurance protects the lender against a default by the borrower.”

D.61 at 9. Even though the impact of Radian’s adverse action fell completely on the
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between Countrywide and Whitfield.” Id. The court also believed that the purpose
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them to correct any inaccuracies prior to consummation of the transaction in which
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requirement with respect to the time when the user must provide the consumer with
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notice after the transaction has been consummated. What the district court failed to

anneaciate was that the notica s intepdad tp advise the QQQSIWEEMQEB.

has been taken based on information in the consumer’s report. If is then up to the



check the accuracy of Mr. Whitfield’s report. A central purpose of the FCRA is to

rramatethe accuracy of gonsumer reports. § 1681(b), but the Act does so not through
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4)  Identical compliance of briefs -- I certify that the text of the electronic brief,
which was submitted to this Court, is identical to the paper copies that were served

on this Court and on appellants.

5) Virus check -- I certify that [ have run a virus check on this brief and no virus was

detected. T used Symantec AntiVirus Corporate Edition 8.1 (updated to March 8,
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