
UNITED STATES OF AMERICA

FEDERA TRAE COMMISSION
WASHINGTON, D.C. 20580

Offce of the Secretary

August 6, 2008

VIA FACSIMILE AND EXPRESS MAIL

CVS Caremark Corp.
c/O Anthony E. DiResta, Esquire
Reed Smith LLP
1301 K. Street, N.W.
Washington, DC 20005

Re: CVS Caremark Corporation's Petition to Limit or Quash Civil Investigative
Demand, File No. 072-3119

Dear Mr. DiResta:

This letter advises you ofthe disposition ofCVS Caremark Corp.'s ("Petitioner" or
"CVS") Petition to Limit or Quash Civil Investigative Demand ("Petition") served on it in
conjunction with the Federal Trade Commission's ("FTC" or "Commission") investigation of
CVS's consumer privacy and data security practices. The Petition is denied for the reasons
hereinafter stated. The new date for Petitioner to comply with the Civil Investigative Demand
("CID") is August 1 8, 2008.

This ruling was made by Commissioner Pamela Jones Harbour, acting as the
Commission's delegate. See 16 C.F.R. § 2.7(d)(4). Petitioner has the right to request review of
this matter by the full Commission. Such a request must be filed with the Secretary of the
Commission within three days after service of this letter1

I. Background and Summary

The Commission and the Offce of 
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practices related to consumer privacy and/or data security.6 It complains, rather, that these
specifications seek documents and materials, relating to the electronically stored and retrievable
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Even ifCVS's claim were correct, it would not provide suffcient grounds for quashing or
limiting this investigatory ClD. First, this is a coordinated investigation by HHS and the FTC.
CVS cites no authority holding that the two agencies canot conduct a coordinated investigation,
eschewing redundant investigatory process service on CVS, which would be followed by post-
investigation decisions regarding whether one agency or both agencies were better situated to
deal with particular enforcement actions that might be uncovered durng the course of these
investigations. Second, "(aJn agency's investigations should not be bogged down by premature
challenges to its regulatory jurisdiction." Fed. Trade Comm 'n v. Swanson, 560 F.2d 1,2 (1" Cir.
1977). "With rare exceptions (none of which applies here), a subpoena enforcement action is not
the proper forum in which to litigate disagreements over an agency's authority to pursue an
investigation." Fed. Trade Comm 'n v. Ken Roberts Co., 276 F.3d 583, 584 (D.C. Cir. 2001).
Third, this is especially true where it may not be possible to determine the scope of the
jursdictional claim until the investigation is substantially complete. Fed. Trade Comm 'n v.
Ernstthal, 607 F.2d 488, 490 (D.C. Cir. 1979) ("But where, as here, the FTC does not plainly

lack jursdiction, and the jurisdictional question turns on issues of fact, the agency is not obliged
to prove its jurisdiction in a subpoena enforcement proceeding prior to the conclusion of the
agency's adjudication."); Fed. Trade Comm 'n v. Monahan, 832 F.2d 688, 689 (1" Cir. 1987)

(Judge, now Justice, Breyer) ("We, like the FTC, must wait to see the results of the investigation
beforewe know whether, or the extent to which, the activity falls within the scope of a( nJ
'immunity'. ").

IY. CVS Has Not Demonstrated that Caremark's Consumer Privacy and Data Security
Practices Are Beyond the Scope of the Investigation.

CVS correctly notes that its Caremark subsidiar was acquired by it after the time of the
events that gave rise to this investigation. Petition at 4 (Caremark "had no role in the incidents
that form the basis ofthe inquiry, all of which occurred nearly two years before the 2007
merger."). CVS offers two reasons for excluding Caremark from the Cil. Having already
decided that CVS's electronic security is within the scope of the investigation, CVS's only
remaining argument is that the CVS and Caremark "businesses are distinct." Petition at 18.
CVS furher argues that it "maintains a comprehensive firewall separating the businesses and
records" of the parent and subsidiar firms. Id. That, however, does not provide a basis for

eliminating Caremark from the Cil. The Commission has reason to believe that the CVS and
Caremark databases are interconnected. The information provided by CVS has not demonstrated
that an intruder into the CVS system would be unable to gain access to sensitive personal
information contained in the Caremark system. The Declarations of Nobles and Balnaves,
Exhibits Y and Z respectively to the Petition, do not mention whether personal information is
protected by the fircwalls. The written firewall policy annexed to Exhibit Y applies to sensitive
commercial information (such as prices and contracts); it does not appear to address sensitive
personal information at all. Accordingly, the Commission has no factual basis to conclude that
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continued investigation of CVS, including its Caremark subsidiary, is no longer in the public
interest. 8

Y. CYS Has Provided No Factual Support for Its Claims that CID Compliance Would
Be Burdensome.

Allegations of burden must be supported with specificity. In re National Claims Service,
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Vi. CONCLUSION AND ORDER


