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������������������������

�)�� �³�0�D�W�H�U�L�D�O�´���P�H�D�Q�V���O�L�N�H�O�\���W�R���D�I�I�H�F�W���D���S�H�U�V�R�Q�¶�V���F�K�R�L�F�H���R�I�����R�U���F�R�Q�G�X�F�W���U�H�J�D�U�G�L�Q�J�����J�R�R�G�V���R�U��

�V�H�U�Y�L�F�H�V����

�*�� �³�3�D�\�P�H�Q�W���3�U�R�F�H�V�V�L�Q�J�´���P�H�D�Q�V���W�K�H���S�H�U�I�R�U�P�D�Q�F�H���R�I���D�Q�\���I�X�Q�F�W�L�R�Q���R�I���F�R�O�O�H�F�W�L�Q�J����

�I�R�U�P�D�W�W�L�Q�J�����F�K�D�U�J�L�Q�J�����W�U�D�Q�V�P�L�W�W�L�Q�J�����D�U�U�D�Q�J�L�Q�J���I�R�U�����R�U���R�W�K�H�U�Z�L�V�H���S�U�R�F�H�V�V�L�Q�J���D���F�R�Q�V�X�P�H�U�¶�V���S�D�\�P�H�Q�W��

�I�R�U���J�R�R�G�V���R�U���V�H�U�Y�L�F�H�V���W�K�U�R�X�J�K���W�K�H���X�V�H���R�I���D�Q�\���S�D�\�P�H�Q�W���P�H�F�K�D�Q�L�V�P�����Z�K�H�W�K�H�U���G�L�U�H�F�W�O�\���R�U���L�Q�G�L�U�H�F�W�O�\����

�L�Q�F�O�X�G�L�Q�J���E�X�W���Q�R�W���O�L�P�L�W�H�G���W�R���S�U�R�F�H�V�V�L�Q�J���F�U�H�G�L�W���R�U���G�H�E�L�W���F�D�U�G���S�D�\�P�H�Q�W�V�����$�&�+���7�U�D�Q�V�D�F�W�L�R�Q�V�����U�H�P�R�W�H�O�\��

�F�U�H�D�W�H�G���F�K�H�F�N�V�����D�Q�G���U�H�P�R�W�H�O�\���F�U�H�D�W�H�G���S�D�\�P�H�Q�W���R�U�G�H�U�V�������3�D�\�P�H�Q�W���3�U�R�F�H�V�V�L�Q�J���P�D�\���L�Q�F�O�X�G�H�����D�P�R�Q�J��

�R�W�K�H�U���D�F�W�L�Y�L�W�L�H�V�������S�U�R�Y�L�G�L�Q�J���D���6�H�O�O�H�U�����)�L�Q�D�Q�F�L�D�O���,�Q�V�W�L�W�X�W�L�R�Q�����R�U���3�H�U�V�R�Q�����G�L�U�H�F�W�O�\���R�U���L�Q�G�L�U�H�F�W�O�\�����Z�L�W�K���W�K�H��

�D�F�F�H�V�V���R�U���P�H�D�Q�V���W�R���D�F�F�H�V�V���D�Q�\���F�R�Q�V�X�P�H�U�¶�V���E�D�Q�N���D�F�F�R�X�Q�W���R�U���F�U�H�G�L�W���R�U���G�H�E�L�W���F�D�U�G���D�F�F�R�X�Q�W����

�P�R�Q�L�W�R�U�L�Q�J�����W�U�D�F�N�L�Q�J�����D�Q�G���U�H�F�R�Q�F�L�O�L�Q�J���S�D�\�P�H�Q�W�V�����U�H�W�X�U�Q�V�����D�Q�G���F�K�D�U�J�H�E�D�F�N�V�����S�U�R�Y�L�G�L�Q�J���U�H�I�X�Q�G��
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���� �7�K�D�W���'�H�I�H�Q�G�D�Q�W�V���Z�L�O�O���U�H�I�X�Q�G���V�R�P�H���R�U���D�O�O���R�I���W�K�H���L�Q�L�W�L�D�O���I�H�H���S�D�L�G���E�\���W�K�H���F�R�Q�V�X�P�H�U��

�L�I���W�K�H���F�R�Q�V�X�P�H�U���S�X�U�F�K�D�V�H�V���D���U�H�I�X�Q�G���L�Q�V�X�U�D�Q�F�H���S�R�O�L�F�\���D�Q�G���W�K�H���F�R�Q�V�X�P�H�U�¶�V��

�Y�H�K�L�F�O�H���U�H�P�D�L�Q�V���X�Q�V�R�O�G���D�I�W�H�U���V�R�P�H���S�H�U�L�R�G���R�I���W�L�P�H����

�%�� �,�Q���F�R�Q�Q�H�F�W�L�R�Q���Z�L�W�K���W�K�H���D�G�Y�H�U�W�L�V�L�Q�J�����S�U�R�P�R�W�L�Q�J�����P�D�U�N�H�W�L�Q�J�����R�I�I�H�U�L�Q�J���I�R�U���V�D�O�H�����R�U���V�D�O�H���R�I��

�D�Q�\���S�U�R�G�X�F�W���R�U���V�H�U�Y�L�F�H�����P�L�V�U�H�S�U�H�V�H�Q�W�L�Q�J���R�U���D�V�V�L�V�W�L�Q�J���R�W�K�H�U�V���L�Q���P�L�V�U�H�S�U�H�V�H�Q�W�L�Q�J����

�H�[�S�U�H�V�V�O�\���R�U���E�\���L�P�S�O�L�F�D�W�L�R�Q�����D�Q�\���P�D�W�H�U�L�D�O���I�D�F�W�����L�Q�F�O�X�G�L�Q�J�����E�X�W���Q�R�W���O�L�P�L�W�H�G���W�R����

���� �7�K�H���W�R�W�D�O���F�R�V�W���W�R���S�X�U�F�K�D�V�H�����U�H�F�H�L�Y�H�����R�U���X�V�H���W�K�H���J�R�R�G���R�U���V�H�U�Y�L�F�H����

���� �$�Q�\���P�D�W�H�U�L�D�O���U�H�V�W�U�L�F�W�L�R�Q�����O�L�P�L�W�D�W�L�R�Q�����R�U���F�R�Q�G�L�W�L�R�Q���W�R���S�X�U�F�K�D�V�H�����U�H�F�H�L�Y�H�����R�U���X�V�H��

�W�K�H���J�R�R�G���R�U���V�H�U�Y�L�F�H����

���� �$�Q�\���P�D�W�H�U�L�D�O���D�V�S�H�F�W���R�I���W�K�H���S�H�U�I�R�U�P�D�Q�F�H�����H�I�I�L�F�D�F�\�����Q�D�W�X�U�H�����R�U���F�H�Q�W�U�D�O��

�F�K�D�U�D�F�W�H�U�L�V�W�L�F�V���R�I���W�K�H���J�R�R�G���R�U���V�H�U�Y�L�F�H�����D�Q�G��

���� �$�Q�\���P�D�W�H�U�L�D�O���D�V�S�H�F�W���R�I���W�K�H���Q�D�W�X�U�H���R�U���W�H�U�P�V���R�I���D���U�H�I�X�Q�G�����F�D�Q�F�H�O�O�D�W�L�R�Q�����H�[�F�K�D�Q�J�H����

�R�U���U�H�S�X�U�F�K�D�V�H���S�R�O�L�F�\���I�R�U���W�K�H���J�R�R�G���R�U���V�H�U�Y�L�F�H����
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�Z�K�L�F�K���U�H�S�U�H�V�H�Q�W�V���W�K�H���W�R�W�D�O���D�P�R�X�Q�W���R�I���F�R�Q�V�X�P�H�U���L�Q�M�X�U�\���F�D�X�V�H�G���E�\���W�K�H���X�Q�O�D�Z�I�X�O��

�D�F�W�L�Y�L�W�L�H�V���D�O�O�H�J�H�G���L�Q���W�K�H���)�7�&�¶�V���&�R�P�S�O�D�L�Q�W����

�%�� �7�K�L�V���D�P�R�X�Q�W���V�K�D�O�O���E�H���S�D�L�G���W�R���W�K�H���&�R�P�P�L�V�V�L�R�Q���R�U���L�W�V���G�H�V�L�J�Q�D�W�H�G���D�J�H�Q�W���E�\���Z�L�U�H���W�U�D�Q�V�I�H�U��

�Z�L�W�K�L�Q���I�L�Y�H�����������G�D�\�V���R�I���W�K�H���G�D�W�H���R�I���H�Q�W�U�\���R�I���W�K�L�V���2�U�G�H�U���D�Q�G���L�Q���D�F�F�R�U�G�D�Q�F�H���Z�L�W�K���Z�L�U�L�Q�J��

�L�Q�V�W�U�X�F�W�L�R�Q�V���W�R���E�H���S�U�R�Y�L�G�H�G���E�\���F�R�X�Q�V�H�O���I�R�U���W�K�H���&�R�P�P�L�V�V�L�R�Q�������'�H�I�H�Q�G�D�Q�W�V���U�H�O�L�Q�T�X�L�V�K��

�G�R�P�L�Q�L�R�Q���D�Q�G���D�O�O���O�H�J�D�O���D�Q�G���H�T�X�L�W�D�E�O�H���U�L�J�K�W�����W�L�W�O�H�����D�Q�G���L�Q�W�H�U�H�V�W���L�Q���D�O�O���D�V�V�H�W�V���W�U�D�Q�V�I�H�U�U�H�G��

�S�X�U�V�X�D�Q�W���W�R���W�K�L�V���2�U�G�H�U���D�Q�G���P�D�\���Q�R�W���V�H�H�N���W�K�H���U�H�W�X�U�Q���R�I���D�Q�\���D�V�V�H�W�V����

�&�� �7�L�P�H���L�V���R�I���W�K�H���H�V�V�H�Q�F�H���I�R�U���W�K�H���S�D�\�P�H�Q�W���V�S�H�F�L�I�L�H�G���D�E�R�Y�H�������,�Q���W�K�H���H�Y�H�Q�W���R�I���G�H�I�D�X�O�W���E�\��

�'�H�I�H�Q�G�D�Q�W�V���R�Q���D�Q�\���R�E�O�L�J�D�W�L�R�Q���L�P�S�R�V�H�G���X�Q�G�H�U���W�K�L�V���6�H�F�W�L�R�Q�����L�Q�W�H�U�H�V�W���F�R�P�S�X�W�H�G���S�X�U�V�X�D�Q�W��

�W�R���������8���6���&�����†�����������D�����V�K�D�O�O���L�P�P�H�G�L�D�W�H�O�\���E�H�J�L�Q���W�R���D�F�F�U�X�H���X�S�R�Q���D�Q�\���X�Q�S�D�L�G���E�D�O�D�Q�F�H������

�'�H�I�H�Q�G�D�Q�W�V���D�U�H���M�R�L�Q�W�O�\���D�Q�G���V�H�Y�H�U�D�O�O�\���O�L�D�E�O�H���I�R�U���D�O�O���S�D�\�P�H�Q�W�V���U�H�T�X�L�U�H�G���E�\���W�K�L�V���6�H�F�W�L�R�Q��

�D�Q�G���D�Q�\���L�Q�W�H�U�H�V�W���R�Q���V�X�F�K���S�D�\�P�H�Q�W�V����

�'�� �$�O�O���I�X�Q�G�V���S�D�L�G���S�X�U�V�X�D�Q�W���W�R���W�K�L�V���2�U�G�H�U���V�K�D�O�O���E�H���G�H�S�R�V�L�W�H�G���L�Q�W�R���D���I�X�Q�G���D�G�P�L�Q�L�V�W�H�U�H�G���E�\��

�W�K�H���&�R�P�P�L�V�V�L�R�Q���R�U���L�W�V���D�J�H�Q�W���W�R���E�H���X�V�H�G���I�R�U���H�T�X�L�W�D�E�O�H���U�H�O�L�H�I���L�Q�F�O�X�G�L�Q�J�����E�X�W���Q�R�W���O�L�P�L�W�H�G��

�W�R�����F�R�Q�V�X�P�H�U���U�H�G�U�H�V�V�����D�Q�G���D�Q�\���D�W�W�H�Q�G�D�Q�W���H�[�S�H�Q�V�H�V���I�R�U���W�K�H���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q���R�I���V�X�F�K��

�H�T�X�L�W�D�E�O�H���U�H�O�L�H�I�������'�H�I�H�Q�G�D�Q�W�V���V�K�D�O�O���F�R�R�S�H�U�D�W�H���I�X�O�O�\���W�R���D�V�V�L�V�W���W�K�H���&�R�P�P�L�V�V�L�R�Q���L�Q��

�L�G�H�Q�W�L�I�\�L�Q�J���F�R�Q�V�X�P�H�U�V���Z�K�R���P�D�\���E�H���H�Q�W�L�W�O�H�G���W�R���U�H�G�U�H�V�V���S�X�U�V�X�D�Q�W���W�R���W�K�L�V���2�U�G�H�U�������,�I���W�K�H��

�&�R�P�P�L�V�V�L�R�Q���G�H�W�H�U�P�L�Q�H�V�����L�Q���L�W�V���V�R�O�H���G�L�V�F�U�H�W�L�R�Q�����W�K�D�W���G�L�U�H�F�W���U�H�G�U�H�V�V���W�R���F�R�Q�V�X�P�H�U�V���L�V��

�Z�K�R�O�O�\���R�U���S�D�U�W�L�D�O�O�\���L�P�S�U�D�F�W�L�F�D�E�O�H���R�U���I�X�Q�G�V���U�H�P�D�L�Q���D�I�W�H�U���U�H�G�U�H�V�V���L�V���F�R�P�S�O�H�W�H�G�����W�K�H��

�&�R�P�P�L�V�V�L�R�Q���P�D�\���D�S�S�O�\���D�Q�\���U�H�P�D�L�Q�L�Q�J���I�X�Q�G�V���I�R�U���V�X�F�K���R�W�K�H�U���H�T�X�L�W�D�E�O�H���U�H�O�L�H�I�����L�Q�F�O�X�G�L�Q�J��

�F�R�Q�V�X�P�H�U���L�Q�I�R�U�P�D�W�L�R�Q���U�H�P�H�G�L�H�V�����D�V���L�W���G�H�W�H�U�P�L�Q�H�V���W�R���E�H���U�H�D�V�R�Q�D�E�O�\���U�H�O�D�W�H�G���W�R��

�'�H�I�H�Q�G�D�Q�W�V�¶���S�U�D�F�W�L�F�H�V���D�O�O�H�J�H�G���L�Q���W�K�H���&�R�P�S�O�D�L�Q�W�������$�Q�\���I�X�Q�G�V���Q�R�W���X�V�H�G���I�R�U���V�X�F�K��

�H�T�X�L�W�D�E�O�H���U�H�O�L�H�I���V�K�D�O�O���E�H���G�H�S�R�V�L�W�H�G���L�Q�W�R���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���7�U�H�D�V�X�U�\���D�V���G�L�V�J�R�U�J�H�P�H�Q�W����

Case 2:12-cv-01207-MJP   Document 56-7   Filed 08/12/13   Page 9 of 30Case 2:12-cv-01207-MJP   Document 61   Filed 10/29/13   Page 9 of 30



Case 2:12-cv-01207-MJP   Document 61   Filed 10/29/13   Page 10 of 30



�&�D�V�H���1�R�����������&�9�������������0�-�3�� ����� � � �� �
�)�L�Q�D�O���-�X�G�J�P�H�Q�W��
�D�Q�G���3�H�U�P�D�Q�H�Q�W���,�Q�M�X�Q�F�W�L�R�Q��

��

��

��

��

��

��

��

��

��

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����
�)�(�'�(�5�$�/���7�5�$�'�( �&�2�0�0�,�6�6�,�2�1

���������6�H�F�R�Q�G���$�Y�H�������6�X�L�W�H������������
�6�H�D�W�W�O�H�����:�$����������������

������������������������

�9�,�,�,�������&�2�0�3�/�,�$�1�&�(���5�(�3�2�5�7�,�1�*��

�,�7���,�6���)�8�5�7�+�(�5���2�5�'�(�5�(�'��



�&�D�V�H���1�R�����������&�9�������������0�-�3�� ����� � � �� �
�)�L�Q�D�O���-�X�G�J�P�H�Q�W��
�D�Q�G���3�H�U�P�D�Q�H�Q�W���,�Q�M�X�Q�F�W�L�R�Q��

��

��

��

��

��

��

��

��

��

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����
�)�(�'�(�5�$�/���7�5�$�'�( �&�2�0�0�,�6�6�,�2�1

���������6�H�F�R�Q�G���$�Y�H�������6�X�L�W�H������������
�6�H�D�W�W�O�H�����:�$����������������

������������������������

�L�Q�F�O�X�G�L�Q�J���W�L�W�O�H�����U�R�O�H�����U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V�����S�D�U�W�L�F�L�S�D�W�L�R�Q�����D�X�W�K�R�U�L�W�\�����F�R�Q�W�U�R�O�����D�Q�G���D�Q�\��

�R�Z�Q�H�U�V�K�L�S��

�%�� �)�R�U���W�Z�H�Q�W�\�������������\�H�D�U�V���I�R�O�O�R�Z�L�Q�J���H�Q�W�U�\���R�I���W�K�L�V���2�U�G�H�U�����H�D�F�K���'�H�I�H�Q�G�D�Q�W���P�X�V�W���V�X�E�P�L�W���D��

�F�R�P�S�O�L�D�Q�F�H���Q�R�W�L�F�H�����V�Z�R�U�Q���X�Q�G�H�U���S�H�Q�D�O�W�\���R�I���S�H�U�M�X�U�\�����Z�L�W�K�L�Q���I�R�X�U�W�H�H�Q�������������G�D�\�V���R�I���D�Q�\��

�F�K�D�Q�J�H���L�Q���W�K�H���I�R�O�O�R�Z�L�Q�J��

���� �(�D�F�K���'�H�I�H�Q�G�D�Q�W���P�X�V�W���U�H�S�R�U�W���D�Q�\���F�K�D�Q�J�H���L�Q�������>�D�@���D�Q�\���G�H�V�L�J�Q�D�W�H�G���S�R�L�Q�W���R�I��

�F�R�Q�W�D�F�W�����R�U���>�E�@���W�K�H���V�W�U�X�F�W�X�U�H���R�I���D�Q�\���&�R�U�S�R�U�D�W�H���'�H�I�H�Q�G�D�Q�W���R�U���D�Q�\���H�Q�W�L�W�\���W�K�D�W���W�K�H��

�'�H�I�H�Q�G�D�Q�W���K�D�V���D�Q�\���R�Z�Q�H�U�V�K�L�S���L�Q�W�H�U�H�V�W���L�Q���R�U���G�L�U�H�F�W�O�\���R�U���L�Q�G�L�U�H�F�W�O�\���F�R�Q�W�U�R�O�V���W�K�D�W��

�P�D�\���D�I�I�H�F�W���F�R�P�S�O�L�D�Q�F�H���R�E�O�L�J�D�W�L�R�Q�V���D�U�L�V�L�Q�J���X�Q�G�H�U���W�K�L�V���2�U�G�H�U�����L�Q�F�O�X�G�L�Q�J��

�F�U�H�D�W�L�R�Q�����P�H�U�J�H�U�����V�D�O�H�����R�U���G�L�V�V�R�O�X�W�L�R�Q���R�I���W�K�H���H�Q�W�L�W�\���R�U���D�Q�\���V�X�E�V�L�G�L�D�U�\�����S�D�U�H�Q�W�����R�U��

�D�I�I�L�O�L�D�W�H���W�K�D�W���H�Q�J�D�J�H�V���L�Q���D�Q�\���D�F�W�V���R�U���S�U�D�F�W�L�F�H�V���V�X�E�M�H�F�W���W�R���W�K�L�V���2�U�G�H�U����

���� �$�G�G�L�W�L�R�Q�D�O�O�\�����'�H�I�H�Q�G�D�Q�W���0�D�W�W�K�H�Z���-�����/�R�H�Z�H�Q���P�X�V�W���U�H�S�R�U�W���D�Q�\���F�K�D�Q�J�H���L�Q������

�>�D�@���Q�D�P�H�����L�Q�F�O�X�G�L�Q�J���D�O�L�D�V�H�V���R�U���I�L�F�W�L�W�L�R�X�V���Q�D�P�H�����R�U���U�H�V�L�G�H�Q�F�H���D�G�G�U�H�V�V�����R�U���>�E�@���W�L�W�O�H��



�&�D�V�H���1�R�����������&�9�������������0�-�3�� ����� � � �� �
�)�L�Q�D�O���-�X�G�J�P�H�Q�W��
�D�Q�G���3�H�U�P�D�Q�H�Q�W���,�Q�M�X�Q�F�W�L�R�Q��

��

��

��

��

��

��

��

��

��

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����

����
�)�(�'�(�5�$�/���7�5�$�'�( �&�2�0�0�,�6�6�,�2�1

���������6�H�F�R�Q�G���$�Y�H�������6�X�L�W�H������������
�6�H�D�W�W�O�H�����:�$����������������

������������������������

�$�P�H�U�L�F�D���W�K�D�W���W�K�H���I�R�U�H�J�R�L�Q�J���L�V���W�U�X�H���D�Q�G���F�R�U�U�H�F�W�������(�[�H�F�X�W�H�G���R�Q�����B�B�B�B�B�´���D�Q�G���V�X�S�S�O�\�L�Q�J��

�W�K�H���G�D�W�H�����V�L�J�Q�D�W�R�U�\�¶�V���I�X�O�O���Q�D�P�H�����W�L�W�O�H�����L�I���D�S�S�O�L�F�D�E�O�H�������O�R�F�D�W�L�R�Q�����D�Q�G���V�L�J�Q�D�W�X�U�H����

�(�� �8�Q�O�H�V�V���R�W�K�H�U�Z�L�V�H���G�L�U�H�F�W�H�G���E�\���D���&�R�P�P�L�V�V�L�R�Q���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���L�Q���Z�U�L�W�L�Q�J�����D�O�O���V�X�E�P�L�V�V�L�R�Q�V��

�W�R���W�K�H���&�R�P�P�L�V�V�L�R�Q���S�X�U�V�X�D�Q�W���W�R���W�K�L�V���2�U�G�H�U���P�X�V�W���E�H���H�P�D�L�O�H�G���W�R��DEbrief@ftc.gov���R�U���V�H�Q�W��

�E�\���R�Y�H�U�Q�L�J�K�W���F�R�X�U�L�H�U�����Q�R�W���Y�L�D���8���6�����3�R�V�W�D�O���6�H�U�Y�L�F�H���R�U���&�D�Q�D�G�D���3�R�V�W�����W�R��

�$�V�V�R�F�L�D�W�H���'�L�U�H�F�W�R�U���I�R�U���(�Q�I�R�U�F�H�P�H�Q�W��
�%�X�U�H�D�X���R�I���&�R�Q�V�X�P�H�U���3�U�R�W�H�F�W�L�R�Q��
�)�H�G�H�U�D�O���7�U�D�G�H���&�R�P�P�L�V�V�L�R�Q��
���������3�H�Q�Q�V�\�O�Y�D�Q�L�D���$�Y�H�Q�X�H���1�:��
�:�D�V�K�L�Q�J�W�R�Q�����'�&��������������
�8�Q�L�W�H�G���6�W�D�W�H�V���R�I���$�P�H�U�L�F�D��

�5�(�� FTC v.  Loewen�����1�R�����;��������������

�,�;�������5�(�&�2�5�'�.�(�(�3�,�1�*��

�,�7���,�6���)�8�5�7�+�(�5���2�5�'�(�5�(�'���W�K�D�W �'�H�I�H�Q�G�D�Q�W�V���P�X�V�W���F�U�H�D�W�H���F�H�U�W�D�L�Q���U�H�F�R�U�G�V���I�R�U���W�Z�H�Q�W�\��

�����������\�H�D�U�V���D�I�W�H�U���H�Q�W�U�\���R�I���W�K�H���2�U�G�H�U�����D�Q�G���U�H�W�D�L�Q���H�D�F�K���V�X�F�K���U�H�F�R�U�G���I�R�U���I�L�Y�H�����������\�H�D�U�V�������6�S�H�F�L�I�L�F�D�O�O�\����





Case 2:12-cv-01207-MJP   Document 61   Filed 10/29/13   Page 15 of 30



�$�7�7�$�&�+�0�(�1�7���$��

Case 2:12-cv-01207-MJP   Document 56-7   Filed 08/12/13   Page 16 of 30Case 2:12-cv-01207-MJP   Document 61   Filed 10/29/13   Page 16 of 30



370 

16 CFR Ch. I (1…1…13 Edition) Pt. 310 

PART 310„TELEMARKETING SALES 
RULE 16 CFR PART 310 

Sec. 
310.1 Scope of regulations in this part. 
310.2 Definitions. 
310.3 Deceptive telemarketing acts or prac-

tices. 
310.4 Abusive telemarketing acts or prac-

tices. 
310.5 Recordkeeping requirements. 
310.6 Exemptions. 
310.7 Actions by states and private persons. 

310.8 Fee for access to the National Do Not 
Call Registry. 

310.9 Severability. 

AUTHORITY: 15 U.S.C. 6101–6108. 

S OURCE: 75 FR 48516, Aug. 10, 2010, unless 
otherwise noted. 

§ 310.1 Scope of regulations in this 
part. 

This part implements the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, 15 U.S.C. 6101- 
6108, as amended. 
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371 

Federal Trade Commission § 310.2 

§ 310.2 Definitions. 

(a) Acquirer means a business organi-
zation, financial institution, or an 
agent of a business organization or fi-
nancial institution that has authority 
from an organization that operates or 
licenses a credit card system to author-
ize merchants to accept, transmit, or 
process payment by credit card 
through the credit card system for 
money, goods or services, or anything 
else of value. 

(b) Attorney General means the chief 
legal officer of a state. 

(c) Billing information means any data 
that enables any person to access a 
customer’s or donor’s account, such as 
a credit card, checking, savings, share 
or similar account, utility bill, mort-
gage loan account, or debit card. 

(d) Caller identification service means a 
service that allows a telephone sub-
scriber to have the telephone number, 
and, where available, name of the call-
ing party transmitted contempora-
neously with the telephone call, and 
displayed on a device in or connected 
to the subscriber’s telephone. 

(e) Cardholder means a person to 
whom a credit card is issued or who is 
authorized to use a credit card on be-
half of or in addition to the person to 
whom the credit card is issued. 

(f) Charitable contribution means any 
donation or gift of money or any other 
thing of value. 

(g) Commission means the Federal 
Trade Commission. 

(h) Credit means the right granted by 
a creditor to a debtor to defer payment 
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Federal Trade Commission § 310.3 

659 When a seller or telemarketer uses, or 
directs a customer to use, a courier to trans-



374 

16 CFR Ch. I (1…1…13 Edition) § 310.3 

661 Truth in Lending Act, 15 U.S.C. 1601 et 
seq., and Regulation Z, 12 CFR part 226. 

662
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Federal Trade Commission § 310.3 

(ii) Express oral authorization which 
is audio-recorded and made available 
upon request to the customer or donor, 
and the customer’s or donor’s bank or 
other billing entity, and which evi-
dences clearly both the customer’s or 
donor’s authorization of payment for 
the goods or services or charitable con-
tribution that are the subject of the 
telemarketbutisedr, 
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16 CFR Ch. I (1…1…13 Edition) § 310.4 

a charitable organization or to any 
particular charitable program; 

(5) Any material aspect of a prize 
promotion including, but not limited 
to: the odds of being able to receive a 
prize; the nature or value of a prize; or 
that a charitable contribution is re-
quired to win a prize or to participate 
in a prize promotion; or 

(6) A charitable organization’s or 
telemarketer’s affiliation with, or en-
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Federal Trade Commission § 310.4 

(B) The customer owns the funds held 
in the account and is paid accrued in-
terest on the account, if any; 

(C) The entity administering the ac-
count is not owned or controlled by, or 
in any way affiliated with, the debt re-
lief service; 

(D) The entity administering the ac-
count does not give or accept any 
money or other compensation in ex-
change for referrals of business involv-
ing the debt relief service; and 

(E) The customer may withdraw from 
the debt relief service at any time 
without penalty, and must receive all 
funds in the account, other than funds 
earned by the debt relief service in 
compliance with § 310.4(a)(5)(i)(A) 
through (C), within seven (7) business 
days of the customer’s request. 

(6) Disclosing or receiving, for con-
sideration, unencrypted consumer ac-
count numbers for use in tele-



378 
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Federal Trade Commission § 310.4 

666 This provision does not affect any sell-
er’s or telemarketer’s obligation to comply 
with relevant state and federal laws, includ-
ing but not limited to the TCPA, 47 U.S.C. 
227, and 47 CFR part 64.1200. 

(1) Automatically adds the number 
called to the seller’s entity-specific Do 
Not Call list; 

(2) Immediately thereafter dis-
connects the call; and 

(3) Is accessible at any time through-
out the duration of the telemarketing 
campaign; and 

(iii) Complies with all other require-
ments of this part and other applicable 
federal and state laws. 

(C) Any call that complies with all 
applicable requirements of this para-
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16 CFR Ch. I (1…1…13 Edition) § 310.5 

667 For offers of consumer credit products 
subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq., and Regulation Z, 12 CFR 
226, compliance with the recordkeeping re-
quirements under the Truth in Lending Act, 
and Regulation Z, shall constitute compli-
ance with § 310.5(a)(3) of this Rule. 

an outbound telephone call or internal 
or external upsell to induce the pur-
chase of goods or services to fail to dis-
close truthfully, promptly, and in a 
clear and conspicuous manner to the 
person receiving the call, the following 
information: 

(1) The identity of the seller; 
(2) That the purpose of the call is to 

sell goods or services; 
(3) The nature of the goods or serv-

ices; and 
(4) That no purchase or payment is 

necessary to be able to win a prize or 
participate in a prize promotion if a 
prize promotion is offered and that any 
purchase or payment will not increase 
the person’s chances of winning. This 
disclosure must be made before or in 
conjunction with the description of the 
prize to the person called. If requested 
by that person, the telemarketer must 
disclose the no-purchase/no-payment 
entry method for the prize promotion; 
provided, however, that, in any inter-
nal upsell for the sale of goods or serv-
ices, the seller or telemarketer must 
provide the disclosures listed in this 
section only to the extent that the in-
formation in the upsell differs from the 
disclosures provided in the initial tele-
marketing transaction. 

(e) Required oral disclosures in chari-
table solicitations. It is an abusive tele-
marketing act or practice and a viola-
tion of this Rule for a telemarketer, in 
an outbound telephone call to induce a 
charitable contribution, to fail to dis-
close truthfully, promptly, and in a 
clear and conspicuous manner to the 
person receiving the call, the following 
information: 

(1) The identity of the charitable or-
ganization on behalf of which the re-
quest is being made; and 

(2) That the purpose of the call is to 
solicit a charitable contribution. 

[75 FR 48516, Aug. 10, 2010, as amended at 76 
FR 58716, Sept. 22, 2011] 

§ 310.5 Recordkeeping requirements. 

(a) Any seller or telemarketer shall 
keep, for a period of 24 months from 
the date the record is produced, the fol-
lowing records relating to its tele-
marketing activities: 

(1) All substantially different adver-
tising, brochures, telemarketing 
scripts, and promotional materials; 

(2) The name and last known address 
of each prize recipient and the prize 
awarded for prizes that are rep-
resented, directly or by implication, to 
have a value of $25.00 or more; 

(3) The name and last known address 
of each customer, the goods or services 
purchased, the date such goods or serv-
ices were shipped or provided, and the 
amount paid by the customer for the 
goods or services; 667 

(4) The name, any fictitious name 
used, the last known home address and 
telephone number, and the job title(s) 
for all current and former employees 
directly involved in telephone sales or 
solicitations; provided, however, that if 
the seller or telemarketer permits fic-
titious names to be used by employees, 
each fictitious name must be traceable 
to only one specific employee; and 

(5) All verifiable authorizations or 
records of express informed consent or 
express agreement required to be pro-
vided or received under this Rule. 

(b) A seller or telemarketer may 
keep the records required by § 310.5(a) 
in any form, and in the same manner, 
format, or place as they keep such 
records in the ordinary course of busi-
ness. Failure to keep all records re-
quired by § 310.5(a) shall be a violation 
of this Rule. 

(c) The seller and the telemarketer 
calling on behalf of the seller may, by 
written agreement, allocate responsi-
bility between themselves for the rec-
ordkeeping required by this Section. 
When a seller and telemarketer have 
entered into such an agreement, the 
terms of that agreement shall govern, 
and the seller or telemarketer, as the 
case may be, need not keep records 
that duplicate those of the other. If the 
agreement is unclear as to who must 
maintain any required record(s), or if 
no such agreement exists, the seller 
shall be responsible for complying with 
§§ 310.5(a)(1)-(3) and (5); the tele-
marketer shall be responsible for com-
plying with § 310.5(a)(4). 
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(d) In the event of any dissolution or 
termination of the seller’s or tele-
marketer’s business, the principal of 
that seller or telemarketer shall main-
tain all records as required under this 
section. In the event of any sale, as-
signment, or other change in ownership 
of the seller’s or telemarketer’s busi-
ness, the successor business shall main-
tain all records required under this sec-
tion. 

§ 310.6 Exemptions. 

(a) Solicitations to induce charitable 
contributions via outbound telephone 
calls are not covered by 
§ 310.4(b)(1)(iii)(B) of this Rule. 

(b) The following acts or practices 
are exempt from this Rule: 

(1) The sale of pay-per-call services 
subject to the Commission’s Rule enti-
tled ‘‘Trade Regulation Rule Pursuant 
to the Telephone Disclosure and Dis-
pute Resolution Act of 1992,’’ 16 CFR 
part 308, provided, however, that this 
exemption does not apply to the re-
quirements of §§ 310.4(a)(1), (a)(7), (b), 
and (c); 

(2) The sale of franchises subject to 
the Commission’s Rule entitled ‘‘Dis-
closure Requirements and Prohibitions 
Concerning Franchising,’’ (‘‘Franchise 
Rule’’) 16 CFR part 436, and the sale of 
business opportunities subject to the 
Commission’s Rule entitled ‘‘Disclo-
sure Requirements and Prohibitions 
Concerning Business Opportunities,’’ 
(‘‘Business Opportunity Rule’’) 16 CFR 
part 437, provided, however, that this 
exemption does not apply to the re-
quirements of §§ 310.4(a)(1), (a)(7), (b), 
and (c); 

(3) Telephone calls in which the sale 
of goods or services or charitable solic-
itation is not completed, and payment 
or authorization of payment is not re-
quired, until after a face-to-face sales 
or donation presentation by the seller 
or charitable organization, provided, 
however, that this exemption does not 
apply to the requirements of 
§§ 310.4(a)(1), (a)(7), (b), and (c); 

(4) Telephone calls initiated by a cus-
tomer or donor that are not the result 
of any solicitation by a seller, chari-
table organization, or telemarketer, 
provided, however, that this exemption 
does not apply to any instances of 

upselling included in such telephone 
calls; 

(5) Telephone calls initiated by a cus-
tomer or donor in response to an adver-
tisement through any medium, other 
than direct mail solicitation, provided, 
however, that this exemption does not 
apply to calls initiated by a customer 
or donor in response to an advertise-
ment relating to investment opportuni-
ties, debt relief services, business op-
portunities other than business ar-
rangements covered by the Franchise 
Rule or Business Opportunity Rule, or 
advertisements involving goods or 
services described in §§ 310.3(a)(1)(vi) or 
310.4(a)(2)-(4); or to any instances of 
upselling included in such telephone 
calls; 

(6) Telephone calls initiated by a cus-
tomer or donor in response to a direct 
mail solicitation, including solicita-
tions via the U.S. Postal Service, fac-
simile transmission, electronic mail, 
and other similar methods of delivery 
in which a solicitation is directed to 
specific address(es) or person(s), that 
clearly, conspicuously, and truthfully 
discloses all material information list-
ed in § 310.3(a)(1) of this Rule, for any 
goods or services offered in the direct 
mail solicitation, and that contains no 
material misrepresentation regarding 
any item contained in § 310.3(d) of this 
Rule for any requested charitable con-
tribution; provided, however, that this 
exemption does not apply to calls initi-
ated by a customer in response to a di-
rect mail solicitation relating to prize 
promotions, investment opportunities, 
debt relief services, business opportuni-
ties other than business arrangements 
covered by the Franchise Rule or Busi-
ness Opportunity Rule, or goods or 
services described in §§ 310.3(a)(1)(vi) or 
310.4(a)(2)-(4); or to any instances of 
upselling included in such telephone 
calls; and 

(7) Telephone calls between a tele-
marketer and any business, except 
calls to induce the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that § 310.4(b)(1)(iii)(B) 
and § 310.5 of this Rule shall not apply 
to sellers or telemarketers of non-
durable office or cleaning supplies. 
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§ 310.7 Actions by states and private 
persons. 

(a) Any attorney general or other of-
ficer of a state authorized by the state 
to bring an action under the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, and any private 
person who brings an action under that 
Act, shall serve written notice of its 
action on the Commission, if feasible, 
prior to its initiating an action under 
this Rule. The notice shall be sent to 
the Office of the Director, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, DC 20580, and 
shall include a copy of the state’s or 
private person’s complaint and any 
other pleadings to be filed with the 
court. If prior notice is not feasible, 
the state or private person shall serve 
the Commission with the required no-
tice immediately upon instituting its 
action. 

(b) Nothing contained in this Section 
shall prohibit any attorney general or 
other authorized state official from 
proceeding in state court on the basis 
of an alleged violation of any civil or 
criminal statute of such state. 

§ 310.8 Fee for access to the National 
Do Not Call Registry. 

(a) It is a violation of this Rule for 
any seller to initiate, or cause any 
telemarketer to initiate, an outbound 
telephone call to any person whose 
telephone number is within a given 
area code unless such seller, either di-
rectly or through another person, first 
has paid the annual fee, required by 
§ 310.8(c), for access to telephone num-
bers within that area code that are in-
cluded in the National Do Not Call 
Registry maintained by the Commis-
sion under § 310.4(b)(1)(iii)(B); provided, 
however, that such payment is not nec-
essary if the seller initiates, or causes 
a telemarketer to initiate, calls solely 
to persons pursuant to 
§§ 310.4(b)(1)(iii)(B)(i) or (ii), and the 
seller does not access the National Do 
Not Call RegistryDo Not4,ij
0.3975  for accesele-
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not initially selected. To obtain access 
to additional area codes of data during 
the second six months of the annual pe-
riod, each person required to pay the 
fee under § 310.8(c) must first pay $29 
for each additional area code of data 
not initially selected. The payment of 
the additional fee will permit the per-
son to access the additional area codes 
of data for the remainder of the annual 
period. 

(e) Access to the National Do Not 
Call Registry is limited to tele-
marketers, sellers, others engaged in or 
causing others to engage in telephone 
calls to consumers, service providers 
acting on behalf of such persons, and 
any government agency that has law 
enforcement authority. Prior to access-
ing the National Do Not Call Registry, 
a person must provide the identifying 
information required by the operator of 
the registry to collect the fee, and 
must certify, under penalty of law, 
that the person is accessing the reg-
istry solely to comply with the provi-
sions of this Rule or to otherwise pre-
vent telephone calls to telephone num-
bers on the registry. If the person is ac-
cessing the registry on behalf of sell-
ers, that person also must identify 
each of the sellers on whose behalf it is 
accessing the registry, must provide 
each seller’s unique account number 
for access to the national registry, and 
must certify, under penalty of law, 
that the sellers will be using the infor-
mation gathered from the registry 
solely to comply with the provisions of 
this Rule or otherwise to prevent tele-
phone calls to telephone numbers on 
the registry. 

[75 FR 48516, Aug. 10, 2010; 75 FR 51934, Aug. 
24, 2010, as amended at 77 FR 51697, Aug. 27, 
2012] 

§ 310.9 Severability. 

The provisions of this Rule are sepa-
rate and severable from one another. If 
any provision is stayed or determined 
to be invalid, it is the Commission’s in-
tention that the remaining provisions 
shall continue in effect. 

 

 

 
 

 
 

 
 

 

 

 
 

 

 
 
 

 
 

 
 
 
 
 

 
 
 
 
 

 
 

 
 

 
 
 

 
 

 
 

 

 
 

 

 

 
 

          

 
 

 
 


