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resource-intensive, however, and even more resources would be needed in the event that
litigation became necessary.  In addition, even if the Commission were to issue litigated or
consent orders against these respondents, such orders might not effectively prevent the
respondents from adopting, pursuant to the "meeting competition" defense, practices used by
other publishers that are not subject to a Commission order.  Finally, since the time that the
proposed consent agreements were signed, the American Booksellers Association has filed
several private actions challenging alleged discrimination in this industry, and has already
obtained consent decrees against four publishers.  In view of these developments, further
investigation, and possibly litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the proposed consent
agreements, return the matters to adjudication, and dismiss the complaints.  Therefore,

IT IS ORDERED that these matters be, and they hereby are, returned to adjudication, and

IT IS FURTHER ORDERED that the complaints in these matters be, and they hereby are,
dismissed.

By the Commission, Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

Donald S. Clark
Secretary

Issued:  September 10, 1996



       Proposed consent agreements having been executed by the respondents1

and complaint counsel, the matters were withdrawn from adjudication by the
Secretary pursuant to Section 3.25(c) of the Commission's Rules of Practice on
November 12, 1992.

       The private Robinson-Patman actions brought by the American2

Booksellers Association against several book publishers tend to suggest that
unlawful price discrimination is not a thing of the past in the industry.
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DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA
in Harper & Row, Publishers, Inc., Docket 9217,

MacMillan, Inc., Docket 9218,
The Hearst Corporation, Docket 9219,

Putnam Berkley Group, Inc., Docket 9220,
Simon & Schuster, Inc., Docket 9221, and

Random House, Inc., Docket 9222.

These cases against six book publishers all involve
allegations of unlawful price discrimination in connection with
the sale of books to resellers.  Although all six respondents
reached agreement with complaint counsel on proposed settlements
several years ago, the Commission inexplicably has failed to act
on the proposed consent orders.  Now, almost four years after the
matters were removed from adjudication to consider the proposed
consent agreements,   the Commission has decided to dismiss the1

complaints.  I do not understand and certainly cannot endorse
this decision.  

The most obvious justification for dismissing the
complaints, a conclusion that the respondents did not engage in
the unlawful price discrimination alleged in the complaints, is
noticeably absent from the Commission's order.  The majority
instead cites four reasons for its order.  The first reason the
majority offers is the evolving industry "dynamics and structure
. . . reflecting the growth of 'superstores' and warehouse or
'club' stores."  It is not at all clear how such changes might
mitigate the practice, alleged in the Commission's complaints, of
unlawfully discriminating in price among retailers of books. 
Indeed, one could speculate that the growth of significant
discount retailers would result in more rather than less price
discrimination against disfavored retailers.   This is simply not2

a valid reason to dismiss the complaints.






