





8. Proposed respondents have read the proposed conpl ai nt
and order contenpl ated hereby. Proposed respondents understand
that once the order has been issued, they will be required to
file one or nore conpliance reports showi ng that they have fully
conplied with the order. Proposed respondents further understand
that they may be liable for civil penalties in the anmount
provided by | aw for each violation of the order after the order
becones fi nal

ORDER

I T 1S ORDERED that, for purposes of this order, the
following definitions shall apply:

A "Mont ana Associ ated Physicians, Inc.” or "MAPI" means
Mont ana Associ ated Physicians, Inc., its subsidiaries, divisions,
commttees, and groups and affiliates controlled by MAPI; their
directors, officers, representatives, agents, and enpl oyees; and
t heir successors and assigns.

B. "Billings Physician Hospital Alliance, Inc." or "BPHA"
means Billings Physician Hospital Alliance, Inc., its
subsi diaries, divisions, conmttees, and groups and affiliates
controlled by BPHA, their directors, officers, representatives,
agents, and enpl oyees; and their successors and assigns.

C. "Third-party payer" nmeans any person or entity that
rei nburses for, purchases, or pays for all or any part of the
heal th care services provided to any other person, and includes,
but is not Iimted to: health insurance conpanies; prepaid
hospital, nedical, or other health service plans, such as Bl ue
Shield and Blue Cross plans; health mai nt enance organi zati ons;
preferred provider organizations; governnent health benefits
prograns; adm nistrators of self-insured health benefits
prograns; and enpl oyers or other entities providing self-insured
heal t h benefits prograns.

D. "Ri sk-sharing joint venture" neans a joint arrangenent
to provide health care services in which physicians who woul d
ot herwi se be conpetitors share a substantial risk of |oss from
their participation in the venture.

E. "Fees" nmeans any and all cash or non-cash charges,
rates, prices, benefits, or other conpensation received, to be



received, or charged to a patient or third-party payer for the
rendering of physician services.

| T IS FURTHER ORDERED t hat MAPI, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi sion of physician services in or affecting commerce, as
"commerce" is defined in the Federal Trade Comm ssion Act,
forthwith shall cease and desist fromentering into, attenpting
to enter into, organizing, attenpting to organize, inplenmenting,
attenpting to inplenent, continuing, attenpting to continue,
facilitating, attenpting to facilitate, ratifying, or attenpting
to ratify any conbi nation, contract, agreenent, understanding, or
conspiracy with or anong any physician(s) to:

A Negoti ate, deal, or refuse to deal with any
third-party payer, enployer, hospital, or any
ot her provider of health care services;

B. Determ ne the terns, conditions,
requi renents, or any other aspect of becom ng
or remaining a participating physician in any
programor plan of any third-party payer; and

C. Fix, raise, stabilize, establish, nmaintain,
adjust, or tanper with any fee, fee schedul e,
price, pricing formula, discount, conversion
factor, or other aspect or termof the fees
charged or the fees to be charged for any
physi ci an's servi ces.

PROVI DED THAT nothing in this order shall be construed to
prohibit MAPI fromformng, facilitating, or participating in the
formati on of a risk-sharing joint venture, which nay deal with a
third-party payer on collectively determ ned ternms, as |long as
t he physicians participating in the risk-sharing joint venture
also remain free to deal individually with any third-party payer

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit MAPI fromformng, facilitating, or
participating in the fornmation of any other joint venture for
whi ch MAPI receives the prior approval of the Comm ssion.

| T 1S FURTHER ORDERED that MAPI, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi si on of physician services in or affecting comnmerce, as
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"commerce" is defined in the Federal Trade Conm ssion Act,

forthwith shall cease and desist from

A Requesting, proposing, urging, advising,
recommendi ng, advocating, or attenpting to

persuade in any way any physician or
physician's practice to fix, raise,

stabilize, establish, maintain, adjust, or
tanper with any fee, fee schedule, price,
pricing formula, discount, conversion factor,
or other aspect or termof the fees charged
or the fees to be charged for any physician's

servi ces;

B. Creating, fornulating, suggesting,
encour agi ng adherence to, endorsing,

or

authorizing any list or schedule of fees for
physi ci ans' services, including, but not
l[imted to, suggested fees, proposed fees,
fee guidelines, discounts, discounted fees,

standard fees, or recomended fees;

C. Encour agi ng, advi sing, pressuring, inducing,
or attenpting to induce any person to engage
in any action prohibited by this order; and

| V.

| T 1S FURTHER ORDERED t hat BPHA, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi sion of physician services in or affecting conmerce, as
"commerce" is defined in the Federal Trade Comm ssion Act,
forthwith shall cease and desist fromentering into, attenpting
to enter into, organizing, attenpting to organize, inplenenting
attenpting to inplenent, continuing, attenpting to continue,
facilitating, attenpting to facilitate, ratifying, or attenptin

to ratify any conbi nation, contract, agreenent,
conspiracy with or anong any physician(s) to:

under st andi ng,

A Negoti ate, deal, or refuse to deal with any
third-party payer for physician services;

B. Determ ne the terns, conditions,

requi renents, or any other aspect of becom ng
or remmining a participating physician in any
programor plan of any third-party payer; and

C. Fix, raise, stabilize, establish, maintain,
adjust, or tanper with any fee, fee schedul e,
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price, pricing fornula, discount, conversion
factor, or other aspect or termof the fees
charged or the fees to be charged for any
physi ci an's servi ces.

PROVI DED THAT nothing in this order shall be construed to
prohibit BPHA fromformng, facilitating, or participating in the
formation of a risk-sharing joint venture, which may deal with a
third-party payer on collectively determned ternms, as |ong as
t he physicians participating in the risk-sharing joint venture
also remain free to deal individually wth any third-party payer

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA fromformng, facilitating, or
participating in the formation of any other joint venture for
whi ch BPHA receives the prior approval of the Comm ssion.

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA frominplenmenting, attenpting to
i npl enent, continuing, or attenpting to continue, for the express
termthereof, contracts with third-party payers that were in
ef fect on Septenber 30, 1994.

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA fromcontinuing to function as a
physi ci an- hospital organization that is not a risk-sharing or
otherwi se integrated entity, as long as each of the follow ng
conditions is met:

(a) Saint Vincent Hospital and Health Center is the only
hospital in Yell owstone County, Montana, that participates in
BPHA,;

(b) BPHA s role in the contracting process between third-
party payers and physician nenbers of BPHA is |imted to:

(i) soliciting or receiving froman individual physician
menber of BPHA, and conveying to a third-party payer,
information relating to fees or other aspects of
rei nbursenent, outcones data, practice paraneters,
utilization patterns, credentials, and qualifications;

(ii) conveying to a physician nmenber of BPHA any contract
of fer made by a third-party payer;

(ii1) soliciting or receiving froma third-party payer,
and conveying to a physician nenber of BPHA, clarifications
of proposed contract terns;



(iv) providing to a physician nenber of BPHA objective
i nformati on about proposed contract terns, including
conparisons with terns offered by other third-party payers;

(v) conveying to a physician nmenber of BPHA any response
made by a third-party payer to information conveyed, or
clarifications sought, by BPHA;

(vi) conveying, in individual or aggregate form to a
third-party payer, the acceptance or rejection by a
physi ci an menber of BPHA of any contract offer nmade by such
third-party payer; and

(vii) at the request of a third-party payer, providing the
i ndi vi dual response, information, or views of each physician
menber of BPHA concerning any contract offer made by such
third-party payer

(c) each physician nmenber of BPHA nakes an i ndependent,
unil ateral decision to accept or reject each contract offer made
by a third-party payer;

(d) BPHA does not: (i) dissemnate to any physician
anot her physician's fees, other aspects of reinbursenent, or
views or intentions as to possible terns of dealing with a third-
party payer; (ii) act as an agent for the collective negotiation
or agreenent by the physician nenbers of BPHA, or (iii) encourage
or facilitate collusive behavior anong physician nenbers of BPHA;
and

(e) each physician nmenber of BPHA remains free to deal
individually with any third-party payer.

V.
| T 1S FURTHER ORDERED t hat MAPI and BPHA shall:

A Wthin thirty (30) days after the date on which this
order becones final, distribute by first-class nmail a copy of
this order and the acconpanying conplaint to each of their
menbers, officers, directors, managers, and enpl oyees;

B. For a period of five (5) years after the date this
order becones final, distribute by first-class nail a copy of
this order and the acconpanying conplaint to each new MAPI or
BPHA nmenber, officer, director, manager, and enployee within
thirty (30) days of their adm ssion, election, appointnent, or
enpl oynent; and



C. For a period of five (5) years after the date this
order becones final, publish annually in an official annual
report or newsletter sent to all nenbers, a copy of this order
and the acconpanying conplaint with such prom nence therein as is
given to regularly featured articles.

VI .

| T I S FURTHERED CORDERED t hat MAPI and BPHA shall each file a
verified witten report within sixty (60) days after the date
this order becones final, annually thereafter for five (5) years
on the anniversary of the date this order becane final, and at
such other tinmes as the Commi ssion or its staff may by witten
notice require, setting forth in detail the manner and formin
whi ch they have conplied and are conplying with the order

VII.
| T I'S FURTHER ORDERED t hat MAPI and BPHA shall:

A Notify the Conmission at least thirty (30) days prior
to any proposed change in such corporate respondent such as
di ssol ution, assignnent, sale resulting in the enmergence of a
successor corporation, the creation or dissolution of
subsi di aries, or any other change in such corporation that may
af fect conpliance obligations arising out of the order; and

B. For a period of five (5) years after the date this
order becones final, notify the Commission in witing forty-five
(45) days prior to formng or participating in the formation of,
or joining or participating in, any risk-sharing joint venture.

VI,

| T 1S FURTHER ORDERED t hat, for the purpose of determ ning
or securing conpliance with this order, MAPI and BPHA shal
permt any duly authorized representative of the Comm ssion:

A Access, during office hours and in the presence of
counsel, to inspect and copy all books, |edgers, accounts,
correspondence, nenoranda, cal endars, and other records and
docunents in the possession or under the control of a respondent
relating to any matters contained in this order; and

B. Upon five days' notice to a respondent and wi t hout
restraint or interference fromit, to interview officers,
directors, or enployees of a respondent.

| X.
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| T 1S FURTHER ORDERED that this order shall term nate twenty

(20) years fromthe date this order becones fi nal

Signed this day of , 199

Mont ana Associ at ed Physi ci ans, Inc.

By
Al an D. Muskett
Presi dent of Mntana Associ ated Physi cians, Inc.

James A. Kirkland, Esq.
Attorney for Mntana Associ ated Physi cians, Inc.

Bi | li ngs Physician Hospital Alliance, Inc.

By
Mar k A. Burzynsk
Treasurer of Billings Physician Hospital Alliance, Inc.

James H. Sneed, Esg.
Attorney for Billings Physician Hospital Alliance, Inc.

Steven J. Gsnowitz
Counsel for the Federal Trade Conm ssion

APPROVED:




David R Pender

Deputy Assistant Director

Bureau of Conpetition

Robert F. Lei benl uft
Assi stant Director
Bureau of Conpetition

Mark D. Wit ener
Deputy Director
Bureau of Conpetition

WIlliamJ. Baer
D rector
Bureau of Conpetition
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contracts, third-party payers may obtain capitated paynent
systens or discounts from physicians' usual fees, and physicians
may obtain access to additional patients.

PARACGRAPH EI GHT: Third-party payers in Billings, Mntana,
conpete with each other on the basis of price, coverage offered,
physi cian and hospital quality and availability, and other
factors that are inportant to consumers. Paynents to physicians
for services rendered to third-party payer subscribers are a
| arge conmponent of a third-party payer's costs, and, therefore,
are significant to a third-party payer in determ ning the price
to charge consuners for health care coverage.

PARACRAPH NI NE:  Absent agreenents anong conpeting
physi cians on the terns, including price, on which they wll
provi de services to subscribers or enrollees in health care plans
of fered or provided by third-party payers, conpeting physicians
deci de individually whether to enter into contracts with third-
party payers to provide services to subscribers or enrollees, and
what prices to charge pursuant to such contracts.

PARAGRAPH TEN: I n 1986, nost of the independent physicians
in Billings were menbers of an organization called U tracare. At
this time, there were no HMOs or PPGs operating in Billings.

U tracare concluded that such plans would soon attenpt to
contract with physicians in Billings, and that conpetitive
pressure could force physicians to deal with such plans at
reduced prices or on other than fee-for-service terns.
Accordingly, in March 1987, physician nmenbers of U tracare forned
MAPI, in substantial part to be a vehicle for its nenbers to dea
collectively with nmanaged care plans. The purpose of engaging in
col l ective dealings was to obtain greater bargaining power wth
third-party payers by presenting a united front, and thereby to
resi st conpetitive pressures to discount fees and to avoid
accepting rei mbursenment on other than the traditional fee-for-
servi ce basi s.

PARAGRAPH ELEVEN: Begi nning in 1986, and continuing to the
present, MAPI and MAPI's predecessor, U tracare, have acted as a
conbi nation of their menbers, have conbined with at |east sone of
their nenbers, and have acted to inplenent agreenents anong their
menbers to restrain conpetition by, anong other things,
facilitating, entering into, and inplenenting agreenents, express
or inplied, to delay entry of HMOs and PPGs into Billings, to
engage in collective negotiations over terns and conditions of
dealing with third-party payers, to have MAPI nenbers refrain
fromnegotiating directly with third-party payers or contracting
on ternms other than those endorsed by MAPI, and to resist cost
cont ai nment neasures of third-party payers.

3






al nost all MAPI physician nmenbers of BPHA with respect to their
menbership in BPHA. As a result, MAPI has the authority to el ect
and renove physician nenbers of BPHA' s Board of Directors. Unti
1993, MAPI's agency authority extended to the acceptance or
rejection of any contract negotiated by BPHA with any third-party

payer .

PARACGRAPH SI XTEEN: The physician nmenbers of BPHA, nost of
whom are MAPI nenbers, concertedly control BPHA' s pricing and
other terms of contracts for physician services. BPHA s Byl aws
designate that its Contracting Commttee shall negotiate the
terms and conditions of contracts for physician services with
third-party payers, including price terns of those contracts, and
recommend acceptance or rejection of said contracts to the
menbers of BPHA. BPHA' s Contracting Comm ttee consists al nost
entirely of physicians and their enployees and agents, including
for a significant period of tinme the Executive Director of MAPI
No action of BPHA's Contracting Cormmittee or BPHA' s Board of
Directors can be taken w thout the support of a mpjority of
physi ci an representatives on each body. BPHA did not enter into
any contract for physician services until nearly two years after
its creation.

PARACRAPH SEVENTEEN:. MAPI has conbined and is conbining
with its physician nenbers, and has acted and is acting to
i npl enent an agreenent anong them to restrain conpetition anong
physi ci ans, through an agreenent, express or inplied, that BPHA
woul d negotiate the terns and conditions of agreenents between
BPHA physi ci an nenbers and others, including the prices to be
paid for their services.

PARAGRAPH ElI GHTEEN: The physician nenbers of MAPI and the
physi ci an nmenbers of BPHA have not integrated their practices in
any economcally significant way, nor have they created
efficiencies sufficient to justify their acts or practices
descri bed in paragraphs ten through seventeen.

PARAGRAPH NI NETEEN: By engaging in the acts or practices
descri bed above, both MAPI and BPHA have conbi ned or conspired
with their respective physician nenbers to fix and/or increase
the fees received fromthird-party payers for the provision of
physi ci an services, to conduct boycotts, or otherwise to restrain
conpetition anong physicians in Billings, Mntana.

PARAGRAPH TWENTY: The actions of the respondents descri bed
in this conplaint have had and have the purpose, tendency, and
capacity to result in the follow ng effects, anong others:



A. restraining conpetition anong physicians in Billings,
Mont ana;

B. fixing or increasing the prices that are paid for
physi cian services in Billings, Mntana; and

C. depriving third-party payers, their subscribers, and
pati ents of the benefits of conpetition anong physicians in
Billings, Mntana.

PARAGRAPH TVWENTY- ONE: The conbi nati ons or conspiracies and
the acts and practices descri bed above constitute unfair mnethods
of conpetition in violation of Section 5 of the Federal Trade
Commi ssion Act, 15 U. S.C. 8 45. The acts and practices, as
herein alleged, are continuing and will continue in the absence
of the relief herein requested.

WHEREFORE, THE PREM SES CONSI DERED, the Federal Trade
Conmmi ssion on this day of , 199 | issues its

conpl ai nt agai nst said respondents.

By the Commi ssion.

SEAL Donald S. dark
Secretary



ANALYSI S OF PROPOSED CONSENT ORDER TO Al D PUBLI C COMVENT

The Federal Trade Conmmi ssion has agreed to accept, subject
to final approval, a proposed consent order settling charges that
Mont ana Associ ated Physicians, Inc. ("MAPI") and the Billings
Physi cian Hospital Alliance, Inc. ("BPHA") violated Section 5 of
t he Federal Trade Conmi ssion Act.

The proposed consent order has been placed on the public
record for sixty (60) days for reception of conments by
interested persons. Comrents received during this period wll
becone part of the public record. After sixty (60) days, the
Commi ssion will again review the agreenent and the conments
received and will decide whether it should withdraw fromthe
agreenent or make final the agreement's proposed order.

The purpose of this analysis is to facilitate public coment
on the agreenent. The analysis is not intended to constitute an
official interpretation of either the proposed conplaint or the
proposed consent order, or to nodify their terns in any way.

The proposed consent order has been entered into for
settl ement purposes only and does not constitute an adm ssion by
MAPI or BPHA that the | aw has been violated as alleged in the

conpl ai nt.

The Conpl ai nt

The conpl ai nt charges that MAPI restrained conpetition anong
physicians in the area of Billings, Mntana, by, anong ot her
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to submt prices higher than they were currently charging in
order to inflate the fees the health plan devel oped for the
schedul e.

In addition, MAPI gathered detailed fee information fromits
menbers, enabling MAPI to determ ne for nost physician services
the prevailing fees and the maxi num rei nbursenent allowed by Bl ue
Cross/Blue Shield of Montana. Using this information, MAP
advi sed certain physicians to raise their fees, and sone fees
were raised in accordance with these reconmrendati ons.

In 1991, MAPI joined with Saint Vincent Hospital and Health
Center in Billings to form BPHA, a physician-hospital
organi zation. Alnost all of MAPI’'s nenbers joi ned BPHA, making
MAPI nenbers a substantial mpjority of BPHA's physician
menber shi p. BPHA's structure and governance gave MAP
substantial control over BPHA dealings with third-party payers
regardi ng physician contracting, and thus allowed MAPI to
continue to exercise the collective power of its physician
menbers in BPHA's dealings with third-party payers seeking
contracts.

Through BPHA' s Physi ci an Agreenents, MAPI was designated as
t he agent of alnost all BPHA physicians who were MAPI nenbers
with respect to their nenbership in BPHA. This agency
desi gnation gave MAPI the authority to accept or reject al
contracts negotiated by BPHA with third-party payers, as well as
the power to elect and renove physician nmenbers of BPHA's Board
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of Directors. 1In addition, BPHA s structure gave its physician
menbers (nost of whom were MAPI nenbers) the ability to control
BPHA' s pricing and other terns of contracts for physician

servi ces.

By virtue of this structure, MAPI was able to carry on its
unl awful activities through BPHA. Though payers sought to
contract with BPHA for physician services, and did contract with
Saint Vincent directly for hospital services, BPHA did not enter
into any contract for physician services until nearly two years
after its creation, after the time BPHA and MAPI becane aware of
t he Conmi ssion’s investigation.

Al t hough MAPI and BPHA did not explicitly bar their nenbers
fromdealing with managed care plans individually or on terns
ot her than ones endorsed by MAPI or BPHA, these physicians
| argely dealt with such plans exclusively through MAPI and BPHA.
Physi ci an nmenbers and officials of MAPI and BPHA directed payers
to deal with MAPI and BPHA rather than w th individual
physi ci ans. Few physi ci ans who were nenbers of MAPI or BPHA
participated in any nanaged care plans.

Nei t her the physician nenbers of MAPI, nor the physician
menbers of BPHA, have integrated their practices in any
econonmically significant way, nor have they created efficiencies
sufficient to justify their acts or practices described above.

The conpl ai nt charges that the conduct of MAPI and BPHA has
i njured consuners by restraining conpetition anong physici ans,
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fixing or increasing prices for physician services, and depriving
third-party payers and patients of the benefits of conpetition

anong physi ci ans.

The Proposed Consent O der

The proposed consent order would prohibit MAPI and BPHA from
engagi ng in any agreenent with physicians to (1) negotiate or
refuse to deal with any third-party payer; (2) determ ne the
ternms upon whi ch physicians deal with such payers; or (3) fix the
fees charged for any physician's services. |n addition, under
Part 11l of the proposed consent order, MAPI is prohibited from
(1) advising physicians to raise, maintain, or otherw se adjust
the fees charged for their medical services; (2) encouraging
adherence to any fee schedul e for physicians' services; and (3)
encouragi ng any person to engage in any action prohibited by the
or der.

Not wi t hst andi ng t hese provisions, however, the proposed
consent order would not prevent MAPI and BPHA from operating, or
participating in, a legitimate joint venture. First, MAPI and
BPHA respectively, if they are operating through a “risk-sharing
joint venture,” may enter into agreenents w th physicians
regarding terns of dealing with third-party payers, provided that
t he physicians participating in the venture remain free to deal
individually with third-party payers. A “risk sharing joint
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venture,” for purposes of this order, is one in which physicians
who woul d ot herwi se be conpetitors share a substantial risk of
|l oss fromtheir participation in the venture.

The order’s proviso permtting MAPI and BPHA to engage in
joint dealing through “risk-sharing joint ventures” extends only
to those that are “non-exclusive,” that is, those in which the
partici pating physicians are available to contract with payers
outside the venture. Although exclusive physician networks are
not necessarily anticonpetitive, they can inpair conpetition,
particularly when they include a | arge portion of the physicians
in a mrket. Gven the large share of the physicians in Billings
that participated in MAPI and BPHA, along with evidence that as
part of the chall enged conduct these physicians largely refused
to deal with managed care plans outside of MAPI or BPHA the
provi so does not permt exclusive risk-sharing ventures.

The proposed order allows MAPI and BPHA to operate or
participate in joint ventures that involve collective price
setting by conpeting physicians, even if those physicians do not
share substantial financial risk as defined in the order,
provi ded that they first receive the prior approval of the
Commi ssion. The order uses a prior approval provision because it
is not feasible to define in an order all of the types of
proconpetitive joint ventures that MAPI or BPHA m ght seek to
operate. The prior approval nechanismw Il allow the Comm ssion
to evaluate a specific proposal and assess its |ikely conpetitive
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impact. Allow ng MAPI and BPHA the opportunity to seek prior
approval of non-risk-sharing joint ventures will help to ensure
that they are able to respond to dynam c changes in health care
mar kets in ways that pronote conpetition, while guardi ng agai nst
the recurrence of acts and practices that have restrai ned
conpetition and consuner choice.

In addition, the proposed order contains a provision
designed to make it clear that BPHA, as a physician-hospital
organi zation, can take actions to facilitate contracting between
its physician nenbers and third-party payers that do not create
or facilitate the kind of agreements that the order prohibits.
The provision sets forth the aspects of a “messenger nodel” that
woul d not run afoul of the order. The nessenger nodel used here
is renedial, and tailored to particular facts and circunstances.

The proposed order would al so specifically permt BPHA to
keep in effect contracts with third-party payers that were in
ef fect on Septenber 30, 1994, in order to avoid any disruption
that mght result fromapplying the order’s prohibitions to those
exi sting contractual arrangenents.

Part V of the proposed order would require MAPI and BPHA to
publ i sh and distribute copies of the order and acconpanyi ng
conplaint. Parts VI and VIl of the order inpose certain
reporting requirenments in order to assist the Conm ssion in

nmonitoring conpliance with the order



The proposed consent order would term nate 20 years after

the date it is issued.



Concurring Statenent of Conmm ssioner Mary L. Azcuenaga
i n Montana Associ ated Physicians, Inc., File No. 911-0008

| concur in the decision to issue the conplaint and accept
the order for public comment and wite separately to enphasize
two points. First, the conplaint and order do not directly
chal | enge the organi zati on and conduct of the Billings Physician
Hospital Alliance, Inc., as a physician hospital organization
(PHO, and in ny view, this order should cast no shadow on the
activities of PHOs. Second, although I concur in the unusual
and conplicated fencing-in relief in the particular circunstances
of this case, in ny view, this negotiated order is not, and
shoul d not be viewed as, a guide for what a PHO can and cannot
do.



