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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Robert Pitofsky, Chairman
Mary L.Azcuenaga

Janet D. Steiger

Roscoe B. Starek, 111
Christine A.Varney

In the Matter of DOCKET NO. C-3693

Waterous Company, Inc., DECISION AND ORDER

acorporation,

N N N N N N

The Federal Trade Commission having initiated an investigation of certain acts and practices
of the respondent named in the caption hereof, and the respondent having been furnished
thereafter with a copy of adraft of complaint which the Bureau of Competition proposed to
present to the Commission for its consideration and which, if issued by the Commission, would
charge respondent with violation of the Federal Trade Commission Act; and

The respondent, its attorney and counsel for the Commission having thereafter executed an
agreement containing a consent order, an admission by the respondent of all the jurisdictional
facts set forth in the aforesaid draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by respondent that the law has
been violated as alleged in such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and having determined that it had
reason to believe that the respondent had violated the said Act, and that a complaint should issue
stating its charges in that respect, and having thereupon accepted the executed consent agreement
and placed such agreement on the public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons pursuant to Section 2.34 of its
Rules, now in further conformity with the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following jurisdictional findings and enters the
following order:






1
IT ISFURTHER ORDERED that RespondentWaterous shall provide a copy of this Order
with the attached complaint, and a copy of the notice set out in Appendix A:

(@ within thirty (30) days after the date this Order becomes final, one notice to each OEM
to whom it sold a Mid-Ship Mounted Fire Pump at any time during the two (2) years prior to the
date this order becomes final; and

(b) for aperiod of three (3) years after the date this Order becomes final, to each OEM
not covered by sub-paragraph (@) above to whom it provides a price list for or a price quotation
on a Mid-Ship Mounted Fire Pump. Such notice shall accompany the price list or price quotation,
or in the case of telephone quotations shall be delivered as soon as practical after such quotation,
and need only be provided once to each OEM not covered by sub-paragraph (a) above.

v
IT ISFURTHER ORDERED that RespondentWVaterous shall file with the Commission
within sixty (60) days after the date this order becomes final, and annually on the anniversary of
the date this order becomes final for each of the three (3) years thereafter, areport, in writing,
signed by the Respondent, setting forth in detail the manner and form in which it has complied and
is complying with this order.

\Y

IT ISFURTHER ORDERED that Respondent shall notify the Commission at |east thirty (30)
days prior to any proposed change in the corporate respondent, such as dissolution, assignment or
sale resulting in the emergence of a successor corporation, or the creation or dissolution of
subsidiaries or any other change in the corporation that may affect compliance obligations arising
out of thisorder. Such notification shall be at least thirty (30) daysin cases not subject to the
notification provisions of the Hart-ScotRodino Antitrust Improvements Act of 1976, 15 U.S.C.
§ 18a, and at least ten (10) days in the case of transactions subject to the notification provisions of
the Hart-Scott-Rodino Act.



VI
IT ISFURTHER ORDERED that this order shall terminate on November 22, 2016.

By the Commission, Commissioner8 zcuenaga andStarek dissenting.

[Seal] Donald S. Clark
Secretary

ISSUED: November 22, 1996

Attachments: Separate statement of ChairmarPitofsky, CommissionelVarney,
and CommissionerSteiger
Dissenting Statement of CommissionefA zcuenaga
Dissenting Statement of CommissioneBtarek









Second, Comm ssioner Starek suggests that these
excl usi ve deal ing arrangenents woul d not increase the
I'i kel'i hood of successful collusion because of the difficulty
of detecting cheating. (p.2) W agree that naintaining
collusion requires the ability to detect and discipline
cheating. But here that nethodol ogy was sinple: if afire
engi ne manufacturer used an alternative punp it woul d be
readily identified. Mreover, the fact that the custoner
al | ocation through exclusive dealing was naintai ned over
al nost five decades suggests that there was an effective
nmet hod for enforcing the exclusive dealing arrangenents.

Third, Comm ssioner Starek observes that instability at
the truck manufacturing stage (i.e., changes in narket
share) may lead to the dem se of any custoner allocation
agreenent with respect to a conponent. W agree that m ght
be the case where a very large portion of a punp
manuf acturer's sales were tied to a single truck
manuf acturer. Here, however, the arrangenents were durabl e;

the fact is that instability among truck manufacturers did
not deter the effectiveness of these agreenents.

Finally, Commssioner Starek suggests that the
arrangenents did not forecl ose new entry because they were
not really exclusive. He relies on the fact that sone CEMs
were willing to install the punps of a third nmanufacturer at
custoners' request. (p.3) The fact that the exclusive

policy was not perfect and that some truck manufacturers may



have offered the punps of a third punp manufacturer,
accounting for a very small share of punp sales, did not
have a significant effect on conpetition at the punp |evel.
The key to conpetition in this market was the conpetitive
positions of Hale and \aterous, which together account for
nore than 90% of the narket. The evi dence establishes that
Hal e and Waterous understood that as long as both firns
mai nt ai ned t he excl usive deal i ng arrangenents, conpetition
bet ween t hem woul d be di m ni shed, prices woul d be hi gher and
entry would be nore difficult. That is in fact how things
worked in this industry for several decades, and those are
the anticonpetitive effects that the Commssion's orders are

i ntended to address.



DI SSENTI NG STATEMENT OF COVMM SSI ONER MARY L. AZCUENAGA

in Waterous Conpany, Inc. , Docket G 3693,
and Hal e Products, Inc. , Docket G 3694

| generally endorse the views expressed by Conmm ssioner
Starek in his dissenting statenment. The evidence does not in ny
vi ew suggest a market in which conpetition has been unlawful |y
restrained, and I do not find reason to believe that the | aw has

been vi ol at ed.






rival through price cuts. Absent allocation of fire department customers, one should expect the
same sort of "cheating," with the equivalent competitive result, that the Commission believes
frustrated direct collusion betweeWaterous and Hale!

Thus, it isimplausible that "exclusive dealing" arrangements between respondents and
their OEMs increase the likelihood of successful collusion betwedaterous and Hale. 1ndeed,
there are compelling reasons why such an arrangement might actuatigducethis likelihood.

M aintaining collusion requires the reasonably accurate identification and punishment of chedting.
If Waterous and Hale bid directly and repeatedly for OEM business, cheating might be inferable
from one firm's loss of a pump saleto itsrival. On the other hand, whéfaterous and Hale
compete indirectly -4.e., when, as here, their affiliated OEM s submit bids to a fire department
incorporating not merely the pump price but rather the prices of all of the truck's components -- it
will be more difficult for a pump maker to determine whether aloss of business is attributable to
price-cutting by the rival pump maker or to reductions in the prices of other componefits.

The difficulty of maintaining coordination is exabated if there is substantial market
share volatility among the affiliated customers for reasons unrelated to the pumps. Such volatility
makes it difficult for a pump maker to infer whether a sales loss stems from secret pump price
concessions or from some other cause. Moreover, if the fortunes of buyers (here, fire truck
OEMYs) are expected to differ over time -- some flagging, others flourishing -- the utility of
customer allocation as along-run aid to collusion appears questionable. The pump producer with
the misfortune to have affiliated with unsuccessful buyers will have still greater incentivesto
depart from the collusive scheme. In thisregard, the fire truck OEM market witnessed substantial
turnover during the period in whichWaterous and Hale allegedly maintained exclusive distribution
agreements. Thus, even if one could overcome the defects in the Commission's collusion theory,

' Themgority's assertion that pump prices and pump brands are relatively unimportant to final

consumers (i.e., fire departments) isinconsistent with the events that triggered this investigation --
namely, complaints from OEMs that they suffered sgnificant competitive harm from their aleged
inability to offer multiple pump brands. It is hard to reconcile those complaints with the mgjority's
clamed end-user indifference to pump brands.

2 See eg., Stigler,"A Theory of Oligopoly," 72 J. Pol. Econ. 44 (1964), reprinted in THE
ORGANIZATION OF INDUSTRY, ch. 5 (1968).

®  Themagority appears to have misunderstood my point with regard to the detection of cheating.

By "cheating," | am not referring to an effort by, say, Hae to sell to Waterous OEMs (or vice-versa).
Rather, | refer to Hae's hidden reduction in pump prices to its own customers, which consequently
alows those customers to take business from OEM s &ffiliated with the rival pump brand. Thisform of
chedting is extremely difficult to detect, because an OEM's capture of salesfrom ariva OEM could be
attributable to many reasons other than a reduced pump price.

* For example, just since 1990, at least four mgjor OEMss -- Grumman, Mack, FMC, and Beck --






Although this effect might occur in some settings, in this case | find the evidence to
support invoking this theory tenuous at best. The Commission's complaints apparently rest on the
difficulty allegedly experienced by another pump maker in obtaining the patronage of OEMsn
alternative explanation for that firm's failure to achieve a larger market share isthat fire
departments find its pumps significantly less attractive than those of Hale anthterous for
reasons unrelated to the pump makers' distribution policies. The evidence adduced by the staff is
far from sufficient to establish that thisfirm, or any other actual or potential competitor, was
anticompetitively excluded from selling pumps to OEMSs.

In addition to the wealnesses in theanticompetitive theories outlined above, a factual
problem plagues this case: evidence gathered in the investigation calls into question whether
Waterous's andHal€'s rel ationships with their respective OEM customers can even be
characterized as "exclusive." Although many OEMs have tended to deal principally with only one
pump maker -- afact, | note in passing, that is as consistent with an efficiency rationale for
exclusivity asit is with aranticompetitive theory -- several larger OEM s affiliated withaterous
and Hale have expressed a willingness to install another manufacturer's pumps at customers
request. Indeed, several OEMs -- including at least one of the largest ones affiliated with Hale --
have installed another competitor's pumps, and this investigation produced no evidence to suggest
that any dealer was terminated for selling that firm's pumps. In any case, however, even if OEM
exclusivity could be convincingly demonstrated, it should be clear from the discussion above that
agreat deal moreisrequired to prove that the exclusive arrangements had anticompetitive
effects’® The evidence on the competitive effects of existing arrangements between pump makers
and OEMs is as consistent with the view that the arrangements induce greater efficiency in the
production and marketing of pumps as it is with a market power theory.

| am therefore unpersuaded that respondents’ distribution policies have harmed
competition in any relevant market. Even had | concluded otherwise, however, | would not
endorse the consent orders, which require each respondent to cease and desist from requiring
OEM exclusivity as a condition of sale. As| have noted elsewherethe problems with remedies

8 The evidence supporting the Commission's entry-deterrence theory appears to consist of that

producer's experience in trying to erode OEMS preferences for Waterous and Hale pumps.

®  Themagority's assertion with respect to the entry-deterring effects of the arrangementsis smply

that -- an assertion. All of the evidence gathered in thisinvestigation is easily reconciled with an
efficiency rationde for the chalenged arrangements between pump makers and OEMSs. In this market,
asin any other, superior efficiency on the part of incumbentsis a powerful entry deterrent. Itisnot an
antitrust violation.

10 Cf. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 58-59 (1977) (plaintiff must
demondtrate anticompetitive effects and defendant's market power when chalenging vertical restraints).

' Dissenting Statement of Commissioner Roscoe B. Starek, 111, in Sllicon Graphics, Inc.,






