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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Robert Pitofsky, Chairman
Mary L.Azcuenaga

Janet D. Steiger

Roscoe B. Starek, 111
Chrisine A.Varney

In the M atter of DOCKET NO. C-3694

Hale Products, Inc., DECISION AND ORDER

acorporation,

N N N N N N

The Federal Trade Commission having initiated an investigation of certain acts and practices
of the respondent named in the caption hereof, and the respondent having been furnished
thereafter with a copy of adraft of complaint which the Bureau of Competition proposed to
present to the Commission for its consideration and which, if issued by the Commission, would
charge respondent with violation of the Federal Trade Commission Act; and

The respondent, its attorney and counsel for the Commission having thereafter executed an
agreement containing a consent order, an admission by the respondent of all the jurisdictional
facts set forth in the aforesaid draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by respondent that the law has
been violated as alleged in such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and having determined that it had
reason to believe that the respondent had violated the said Act, and that a complaint should issue
stating its charges in that respect, and having thereupon accepted the executed consent agreement
and placed such agreement on the public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons pursuant to Section 2.34 of its
Rules,now in further conformity with the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following jurisdictional findings and enters the
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IT ISFURTHER ORDERED that this order shall terminate on November 22, 2016.
By the Commission, Commissioner8 zcuenaga andStarek dissenting.
[Seal]
Donald S. Clark
Secretary
ISSUED: November 22, 1996
Attachments: Separate statement of ChairmarPitofsky, CommissionelVarney,
and CommissionerSteiger

Dissenting Statement of Commissionef zcuenaga
Dissenting Statement of CommissioneBtarek



Appendix A
[Hale Products' Letterhead)]
PLEASE READ THIS

Enclosed with this notice is a copy of a Consent Order agreed to between the Federal Trade
Commission and Hale Products, Inc. Inthe Order, Hale has agreed that it will not refuse to sell,
or refuse to contract to sell, Mid-Ship Mounted Fire Pumps on the grounds that an OEM refuses
to sell Hale pumps exclusively. The Order does not prohibit OEM s from purchasing only Hale
Mid-Ship Mounted Fire Pumpsif, in the OEM's sole discretion, it deems it advisable. Moreover,
Hale retains the right to refuse to sell Mid-Ship Mounted Fire Pumps to any OEM for lawful
reasons. THE TYPE OF PUMP YOU USE IS YOUR BUSINESS, AND YOU ARE FREE TO
OFFER AND INSTALL COMPETING PUMPS ASALTERNATIVES TO HALE PUMPS.

HHHHH



Separate statenent of Chairman Pitofsky, and
Conm ssi oners Varney and Steiger

In the Matter of
Wat er ous Conpany, Inc./Hale Products, Inc.,
Docket Nos. C- 3693, C 3694

VW wite separately to respond to sone of the concerns
raised in Commssioner Starek's dissent.

First, we cannot concur wth Conm ssi oner Starek's
suggestion that, for custoner allocation of a conponent
product to work, the participants nust be able to allocate
the ultimate custoners of the finished product (p.1).

There will be situations where downstream conpetition wll
underm ne a custoner allocation schene of a conponent of a
final good. For exanple, that mght be the case where the
conponent is a significant part of the cost of the fina
product, or where the ultimate consuners have a nuch
stronger preference for the conponent than the ultinate
good.

None of those conditions was present in this case.
Fire truck buyers nmake purchase decisions prinarily on the
basis of truck brand, the punp price is only a snall part of
the final purchase price, and punp features are only a snall
part of the entire truck package. Evidence of relatively
hi gh profits at the conponent |evel supports this

interpretation.



Second, Comm ssioner Starek suggests that these
excl usi ve deal ing arrangenents woul d not increase the
I'i kel'i hood of successful collusion because of the difficulty
of detecting cheating. (p.2) W agree that naintaining
collusion requires the ability to detect and discipline
cheating. But here that nethodol ogy was sinple: if afire
engi ne manufacturer used an alternative punp it woul d be
readily identified. Mreover, the fact that the custoner
al | ocation through exclusive dealing was naintai ned over
al nost five decades suggests that there was an effective
nmet hod for enforcing the exclusive dealing arrangenents.

Third, Comm ssioner Starek observes that instability at
the truck manufacturing stage (i.e., changes in narket
share) may lead to the dem se of any custoner allocation
agreenent with respect to a conponent. W agree that m ght
be the case where a very large portion of a punp
manuf acturer's sales were tied to a single truck
manuf acturer. Here, however, the arrangenents were durabl e;

the fact is that instability among truck manufacturers did
not deter the effectiveness of these agreenents.

Finally, Commssioner Starek suggests that the
arrangenents did not forecl ose new entry because they were
not really exclusive. He relies on the fact that sone CEMs
were willing to install the punps of a third nmanufacturer at
custoners' request. (p.3) The fact that the exclusive

policy was not perfect and that some truck manufacturers may



have offered the punps of a third punp manufacturer,
accounting for a very small share of punp sales, did not
have a significant effect on conpetition at the punp |evel.
The key to conpetition in this market was the conpetitive
positions of Hale and \aterous, which together account for
nore than 90% of the narket. The evi dence establishes that
Hal e and Waterous understood that as long as both firns
mai nt ai ned t he excl usive deal i ng arrangenents, conpetition
bet ween t hem woul d be di m ni shed, prices woul d be hi gher and
entry would be nore difficult. That is in fact how things
worked in this industry for several decades, and those are
the anticonpetitive effects that the Commssion's orders are

i ntended to address.



DI SSENTI NG STATEMENT OF COVMM SSI ONER MARY L. AZCUENAGA

in Waterous Conpany, Inc. , Docket G 3693,
and Hal e Products, Inc. , Docket G 3694

| generally endorse the views expressed by Conmm ssioner
Starek in his dissenting statenment. The evidence does not in ny
vi ew suggest a market in which conpetition has been unlawful |y
restrained, and I do not find reason to believe that the | aw has

been vi ol at ed.















of this sort are significant? A formal ban on exclusive dealing accomplishes little if respondents
have alternative means available to achieve the same end. One readily available method in this
case, fully consistent with the terms of the orders, would be to establish a set of quantity discounts
providing a customer with substantial financial incentives to procure all of its pumps from a single
seller. Moreover, nothing in the orders would prevent a pump manufacturer from unilaterally
refusing to sell to an OEM so long as the refusal was not conditioned on a promise of exclusivity.
Another possible method would be to give exclusive OEMSs better serviaeq., faster delivery
times) than their non-exclusive rivals receive.

| cannot endorse an ineffective remedy for aaomexistent harm.

Docket No. C-3626.
2 For adiscussion of why nondiscrimination remedies are problematic, see Brennan, "Why
regulated firms should be kept out of unregulated markets. understanding the divestiture in United

Satesv. AT&T," 32 Antitrust Bull. 741 (1987).



