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UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COVM SSI ON

COW SSI ONERS: Robert Pitofsky, Chairman
Mary L. Azcuenaga
Janet D. Steiger
Roscoe B. Starek, 111
Christine A. Varney

In the Matter of

TI ME WARNER | NC. , )
a corporation;

TURNER BROADCASTI NG
SYSTEM | NC.,

a corporation;
Docket No. C-3709
TELE- COVMUNI CATI ONS, | NC.,

a corporation; and DECI SI ON AND ORDER
LI BERTY MEDI A CORPORATI ON,

a corporation.

e e e e S e N

The Federal Trade Conm ssion ("Commi ssion"), having initiated an
i nvestigation of the proposed acquisition of Turner Broadcasting System Inc.

(“Turner ™) by Time Warner Inc. ( “Time Warner "), and Tel e-Comruni cations, Inc.’s

(“TA ™) and Liberty Media Corporation’s (“LMC”) proposed acquisitions of
interests in Time Warner, and it now appearing that Tinme Warner, Turner, Td,

and LMC (col lectively, “Respondents ™) having been furnished with a copy of a
draft conplaint that the Bureau of Conpetition proposed to present to the
Commi ssion for its consideration, and which, if issued by the Comm ssion,

woul d charge respondents with violations of Section 5 of the Federal Trade

Commi ssion Act, as anended, 15 U S C § 45, and Section 7 of the dayton Act,
as anended, 15 U S C § 18; and

Respondents, their attorneys, and counsel for the Conm ssion having












BB) “Service Area Overlap” means the geographic area in which a Conpeting

M/PD’'s proposed or actual service area overlaps with the actual service area
of a Tinme Warner CATV.

CO “Simlarly Situated MPDs” neans M/PDs with the sane or simlar nunber of
Total Subscribers as the Conpeting M/PD has nationally and the same or simlar
Penetration Rate(s) as the Conpeting M/PD nakes avail able nationally.

DD) “TA ” neans Tel e- Communi cations, Inc., all of its directors, officers,
enpl oyees, Agents, and Representatives, and also includes (1) all of its
predecessors, successors, assigns, subsidiaries, and divisions, all of their
respective directors, officers, enployees, Agents, and Representatives, and
the respective successors and assigns of any of the foregoing; and (2)
partnerships, joint ventures, and affiliates that Tel e-Comruni cations, Inc.
Controls, directly or indirectly. Td acknow edges that the obligations of
subpar agraphs (Q(6), (8)-(9), (D(1)-(2) of Paragraph Il and of Paragraph III
of this order extend to actions by Bob Magness and John C. Mal one, taken in an
i ndi vi dual capacity as well as in a capacity as an officer or director, and
agrees to be liable for such actions.

EE) “TA Control Sharehol ders ” neans the foll owi ng Persons, individually as

well as collectively: Bob Magness, John C. Malone, and the Kearns-Tribune

Corporation, its Agents and Representatives, and the respective successors and
assigns of any of the foregoing.

FF) “TC’s and LMCs Interest in Tine Warner” neans all the Omnership Interest
in Time Warner to be acquired by TG and LMZ, including the right of first
refusal with respect to Tinme Warner stock to be held by R E Turner, 111,
pursuant to the Sharehol ders Agreenent dated Septenber 22, 1995 with LMC or
any successor agreemnent.

@& “Td’s and LMC's Turner-Rel ated Businesses” nmeans the busi nesses conducted
by Southern Satellite Systens, Inc., a subsidiary of TG which is principally
in the business of distributing WBS to  M/PDs.

HH) “Tier” means a groupi ng of Video Programm ng Services offered by an M/PD
to subscribers for one package price.

1) “Time Warner” means Time Warner Inc., all of its directors, officers,
enpl oyees, Agents, and Representatives, and also includes (1) all of its
predecessors, successors, assigns, subsidiaries, and divisions, including, but
not limted to, Turner after the dosing Date,, all of their respective
directors, officers, enployees, Agents, and Representatives, and the
respecti ve successors and assigns of any of the foregoing; and (2)
partnerships, joint ventures, and affiliates that Tine Warner Inc. Controls,
directly or indirectly. Tine Warner shall, except for the purposes of
definitions QO and PP, include Time Warner Entertai nnent Conpany, L.P., so
long as it falls within this definition.

JJ) “Time Warner CATV” means a CATV which is owned or Controlled by Tine

Varner. “Non-Tinme Warner CATV ” means a CATV which is not owned or Controlled
by Time Warner. bligations in this order applicable to Time \arner CATVs

shall not survive the disposition of Time \Warner’s Control over them

KK) “Time Warner National Video Programming Vendor ” neans a Vi deo Programmi ng
Vendor providing a National Video Progranmm ng Service which is owned or









(3) The Separate Conpany shall, within six (6) nmonths of the

Distribution, call a shareholder’s meeting for the purpose of electing
directors;

(4) No nenber of the board of directors of The Separate Conpany, both
at the time of the Distribution and pursuant to any el ecti on now or at
any tine in the future, shall, at the tine of his or her election or
whil e serving as a director of The Separate Conpany, be an officer,
director, or enployee of TA or LMC or shall hold, or have under his or
her direction or Control, greater than one-tenth of one percent (0.1%
of the voting power of TA and one-tenth of one percent (0.1% of the
Omnership Interest in TG or greater than one-tenth of one percent
(0.1% of the voting power of LMC and one-tenth of one percent (0.1% of
the Omership Interest in LM

(5 No officer, director or enployee of TG or LMC shall concurrently
serve as an officer or enployee of The Separate Conpany. Provi ded
further, that T or LMC enpl oyees who are not TGO Control Sharehol ders
or directors or officers of either Tel e-Comrunications, Inc. or Liberty
Medi a Corporation nay provide to The Separate Conpany services

contenpl ated by the attached Transiti on Services Agreemnent;

(6) The TA Control Sharehol ders shall pronptly exchange the shares of
stock received by themin the Distribution for shares of one or nore

cl asses or series of convertible preferred stock of The Separate Conpany
that shall be entitled to vote only on the followi ng i ssues on which a
vote of the sharehol ders of The Separate Conpany is required: a proposed
nmerger; consolidation or stock exchange invol ving The Separate Conpany;
the sale, |ease, exchange or other disposition of all or substantially

all of The Separate Conmpany’s assets; the dissolution or winding up of
The Separate Conpany; proposed anmendnents to the corporate charter or
byl aws of The Separate Company; proposed changes in the terns of such
cl asses or series; or any other matters on which their vote is required
as a natter of |aw (except that, for such other natters, The Separate
Conmpany and the TA Control Sharehol ders shall ensure that the TC

Control Sharehol ders’ votes are apportioned in the exact ratio as the
votes of the rest of the sharehol ders);

(7) No vote on any of the proposals listed in subparagraph (6) shall be
successful unless a majority of sharehol ders other than the TC Control
Shar ehol ders vote in favor of such proposal;

(8) After the Distribution, the TA Control Sharehol ders shall not seek
to influence, or attenpt to control by proxy or otherw se, any other

Person’s vote of The Separate Conpany stock;

(9) After the Distribution, no officer, director or enployee of TC or
LMC, or any of the TG Control Sharehol ders shall communicate, directly
or indirectly, with any officer, director, or enpl oyee of The Separate
Conmpany. Provi ded, however, that the TA Control Sharehol ders nmay
communi cate with an officer, director or enpl oyee of The Separate
Conpany when the subject is one of the issues listed in subparagraph 6
on which TA Control Shareholders are permtted to vote, except that,
when a TA Control Sharehol der seeks to initiate action on a subject
listed i n subparagraph 6 on which the TA Control Sharehol ders are
permtted to vote, the initial proposal for such action shall be made in
witing. Provided further, that this provision does not apply to
communi cations by TCl or LMC enpl oyees who are not TG Control






accounting principles.Provided, however, thatday-to-day market price changes that
cause any such holding to exceed the latter threshold shall not be deemed to cause the
parties to bein violation of this subparagraph; and

(2) TCI, LMC and the TCI Control Shareholders shall not acquire or hold any Ownership
Interest in Time Warner that is entitled to exercise voting power except (a) a vote of one-
one hundredth (1/100) of a vote per share owned, voting with the outstanding common
stock, with respect to the election of directors and (b) with respect to proposed changes in
the charter of Time Warner Inc. or of the instrument creating such securities that woulgl (
adversely change any of the terms of such securities or (ii) adversely affect the rights,
power, or preferences of such securitiesProvided, however, thatany portion of TCI’s

and LMC's Interest in Time Warner that is sold to an Independent Third Party may be
converted into voting stock of Time Warner.

In the event that TCIl and LM C are unable to obtain the IRS Ruling, TCI and LM C shall be
relieved of the obligations set forth in subparagraphs (A), (B) and (C).

1.
IT ISFURTHER ORDEREDthat

After the Distribution, TCI, LMC, BolMagness and John C. Malone, collectively or
individually, shall not acquire or hold, directly or indirectly, any voting power of, or other
Ownership Interest in, Time Warner that is more than the lesser of 1% of the Fully Diluted Equity
of Time Warner or 1.35% of the actual issued and outstanding common stock of Time Warner, as
determined by generally accepted accounting principles (provided, however, that such interest
shall not vote except as provided in Paragraph 11(D)(2)), without the prior approval of the
Commission. Provided, further, thatday-to-day market price changes that cause any such
holding to exceed the latter threshold shall not be deemed to cause the parties to be in violation of
this Paragraph.

V.
IT ISFURTHER ORDEREDthat
(A) For six months after the Closing Date, TCI and Time Warner shall not enter into any new
Programming Service Agreement that requires carriage of any Turner Video Programming
Service on any analog Tier offCI’'s CATVs.
(B) Any Programming Service Agreement entered into thereafter that requires carriage of any
Turner Video Programming Service of CI’s CATVson an analog Tier shall be limited in

effective duration to five (5) years, except that such agreements may give TCI the unilateral
right(s) to renew such agreements for one or more five-year periods.
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e) acopy of any and all Programming Service Agreement(s) as finally agreed to or,
when there is no final agreement but th& endor's initial offer is more than three
months old, the last offer of each side; and

(2) on an annual basis for each National Video Programming Service on Time Warner
CATVs, the actual carriage rates on Time WarneCATVs and

(a) the average carriage rates on all Non-Time Warn€CATV s for each National
Video Programming Service that has publicly-available information from which
Penetration Rates can be derived; and

(b) the carriage rates on each of the fifty (50) largest (in total number of
subscribers) Non-Time WarneCATV s for each National Video Programming
Service that has publicly-available information from which Penetration Rates can
be derived.

(B) The information collected pursuant to subparagraph (A) shall be provided to each member of
TWE's Management Committee on the last day of March, June, September and December of each
year. Provided, however, thatin the event TWE's Management Committee ceases to exist, the
disclosures required in this Paragraph shall be made to any and all partnersin TWE; or, if there
are no partnersin TWE, then the disclosures required in this Paragraph shall be made to the Audit
Committee of Time Warner.

(C) The General Counsel within TWE who is responsible for CATV shall annually certify to the
Commission that it believes that Time Warner is in compliance with Paragraph V11 of this order.

(D) Time Warner shall retain all of the information collected as required by subparagraph (A),
including information on when and to whom such information was communicated as required
herein in subparagraph (B), for a period of five (5) years.

IX.
IT ISFURTHER ORDEREDthat
(A) By February 1, 1997, Time Warner shall execute a Programming Service Agreement with at
least one Independent Advertising-Supported News and Information National Video
Programming Service, unless the Commission determines, upon a showing by Time Warner, that
none of the offers of Carriage Terms are commercially reasonable.
(B) If al the requirements of either subparagraph (A) or (C) are met, Time Warner shall carry an

Independent Advertising-Supported News and Information Video Programming Service on Time
Warner CATVs at Penetration Rates no less than the following:
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IT ISFURTHER ORDEREDthat:

(A) Within sixty (60) days after the date this order becomes final and every sixty (60) days
thereafter until respondents have fully complied with the provisions of Paragraphs IV (A) and
IX(A) of this order and, with respect to Paragraph I, until the Distribution, respondents shall
submit jointly or individually to the Commission a verified written report or reports setting forth
in detail the manner and form in which they intend to comply, are complying, and have complied
with Paragraphs 11, 1V (A) and I X(A) of this order.

(B) Oneyear (1) from the date this order becomes final, annually for the next nine (9) years on
the anniversary of the date this order becomes final, and at other times as the Commission may
require, respondents shall file jointly or individually a verified written report or reports with the
Commission setting forth in detail the manner and form in which they have complied and are
complying with each Paragraph of this order.

XI.

IT ISFURTHER ORDERED that respondents shall notify the Commission at |east
thirty (30) days prior to any proposed change in respondents (other than this Acquisition) such as
dissolution, assignment, sale resulting in the emergence of a successor corporation, or the creation
or dissolution of subsidiaries or any other change in the corporation that may affect compliance
obligations arising out of the order.

XIT.

IT ISFURTHER ORDEREDthat, for the purpose of determining or securing
compliance with this order, and subject to any legally recognized privilege, upon written request,
respondents shall permit any duly authorized representative of the Commission:

1. Access, during regular business hours upon reasonable notice and in the presence of
counsel for respondents, to inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or under the control of
respondents relating to any matters contained in this order; and
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2. Upon five days' notice to respondents ahwithout restraint or interference from it, to
interview officers, directors, or employees of respondents, who may have counsel present,
regarding such matters.
X1,
IT ISFURTHER ORDERED THATthis order shall terminate on February 3, 2007.

By the Commission, Commissionef zcuenaga and Commissioneftarek dissenting.

Donald S. Clark
Secretary
SEAL:

ISSUED: February 3, 1997
ATTACHMENTS: Separate Statement of ChairmarPitofsky, CommissioneiSteiger,
and CommissionerV arney

Dissenting Statement of Commissionef zcuenaga
Dissenting Statement of CommissioneBtarek
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Appendix |

UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

)
)
In the Matter of )
)
TIME WARNER INC,, )
acorporation; )
)
TURNERBROADCASTING )
SYSTEM, INC,, )
acorporation; )
) File No. 961-0004
TELE-COMMUNICATIONS, INC., )
acorporation; and )
)
LIBERTY MEDIA CORPORATION, )
acorporation. )
)
)

INTERIM AGREEMENT

ThisInterim Agreementis by and between Time Warner Inc“TimeWarner”), a
corporation organized, existing, and doing business under and by virtue of the law of the State of
Delaware, with its office and principal place of business at New Y ork, New Y ork; Turner
Broadcasting System, Inc. (Turner”), a corporation organized, existing, and doing business under
and by virtue of the law of the State of Georgia with its office and principal place of business at
Atlanta, Georgia; Tele-Communications, Inc‘TCl”), a corporation organized, existing, and
doing business under and by virtue of the law of the State of Delaware, with its office and
principal place of business located d&nglewood, Colorado; Liberty Media Corp.“CMC”), a
corporation organized, existing and doing business under and by virtue of the law of the State of
Delaware, with its office and principal place of business locatedEhglewood, Colorado; and the
Federal Trade Commission ("Commission"), an independent agency of the









Interim Agreement Page4 of 5

Stephen Calkins
General Counsel

FOR TIME WARNER INC., A CORPORATION

By:

Gerald A. Levin

Counsel for Time Warner Inc.
FOR TURNER BROADCASTING SYSTEM, INC., A CORPORATION

By:

General Counsel

Counsel for Turner Broadcasting System, Inc.
FOR TELE-COMMUNICATIONS, INC., A CORPORATION

By:

John C. Malone

Counsel for Tele-Communications, Inc.

FOR LIBERTY MEDIA CORPORATION, A CORPORATION

By:
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Vice President

Counsel for Liberty Media Corporation

[Appendix Il attached to paper copies of Decision & Order, but not available in electronic format]






Comm ssioners statenents are carefully addressed in the
analysis to aid public comrent, which we append to this
statement. W wite to clarify our views on certain
specific issues raised in the dissents.

Product narket. The di ssenting Conm ssi oners suggest

that the product narket alleged, "the sale of Cable
Tel evi sion Programmng Services to M/PDs ( Mil tichannel Video

Programm ng D stributors)," cannot be sustained. The facts
suggest otherw se. Substantial evidence, confirmed in the
parties' docunents and testinony, as well as docunents and
sworn statenents fromthird-parties, indicated the existence
of an all cable television nmarket. |ndeed, there was
significant evidence of conpetitive interaction in terns of
carriage, pronotions and nmarketing support, subscriber fees,
and channel position between different segnments of cable
programm ng, i ncluding basic and prem um channel
programm ng. Cable operators ook to all types of cable
programmng to determne the proper mx of diverse content
and format to attract a wi de range of subscri bers.

Al though a narket that includes both CNN and HBO nmay
appear sonmewhat unusual on its face, the Comm ssion was
presented here with substantial evidence that M/PDs require
access to certain "nmarquee" channels, such as HBO and CNN,
to retain existing subscribers or expand their subscriber

base. Mdreover, we can not concur that evidence in the



record supports Conm ssioner Azcuenaga' s proposed nar ket
definition, which would segregate offerings into basic and
prem um cabl e programm ng mnar ket s.

Entry. Athough we agree that entry is an inportant
factor, we cannot concur w th Comm ssi oner Azcuenaga' s
overly generous view of entry conditions in this market.
Wi | e new program channel s have entered in the past few
years, these channels have not becone conpetitively
significant. MNone of the channels that has entered since
1991 has acquired nore than a 1% nmar ket share.

Moreover, the anticonpetitive effects of this
acqui sition would have resulted fromone firms control of
several marquee channels. |In that aspect of the narket,
entry has proven slow and costly. The potential for new
entry in basic services cannot guarantee agai nst conpetitive
harm To state the matter sinply, the launch of a new
"Billiards Channel ," "Ballet Channel," or the like wll
barely nmake a ripple on the shores of the marquee channel s
t hrough whi ch Tine Warner can exerci se market power.

Technol ogy . Conm ssi oner Azcuenaga al so seens to
suggest that the Comm ssion has failed to recogni ze the
i mpact of significant technol ogi cal changes in the nmarket,

such as the energence of new delivery systens such as direct



broadcast satellite networks ("DBS'). 2

V¢ agree that these
alternative technol ogi es may soneday becone a significant
conpetitive force in the market. Indeed, that prospect is
one of the reasons the Comm ssion has acted to prevent Tine
Warner from being able to di sadvantage these conpetitors by
discrimnating in access to progranm ng.

But to suggest that these technol ogi es one day may
beconme nore wi despread does not nean they currently are, or
in the near future will be, inportant enough to defeat
anticonpetitive conduct. Alternative technologies such as
DBS have only a snmall foothold in the nmarket, perhaps a 3%
share of total subscribers. Mreover, DBSis nore costly
and lacks the carriage of |ocal stations. It seens rather
unlikely that the energing DBS technology is sufficient to
prevent the conpetitive harmthat woul d have arisen from
this transaction.

Hori zontal conpetitive effects . Al though Conm ssi oner

Starek presents a | engthy argunent on why we need not worry
about the horizontal effects of the acquisition, the record
developed in this investigation strongly suggests
anticonpetitive effects would have resulted w thout renedi al
action. This nerger would conbine the first and third

| argest providers of cable programmng, resulting in a

2 DBS providers are included as participants in the rel evant product narket.



nmerged firmcontrolling over 40% of the narket, and severa
of the key marquee channel s including HBO and CNN.  The
hori zontal concerns are strengthened by the fact that Tine
Warner and TQ are the two | argest M/PDs in the country.
The Comm ssion staff received an unprecedented | evel of
concern fromparticipants in all segnents of the market
about the potential anticonpetitive effects of this nerger.

One of the nost frequent concerns expressed was that
the nmerger heightens the already formdable entry barriers
into programm ng by further aligning the incentives of both
Time Warner and TG to deprive entrants of sufficient
distribution outlets to achi eve the necessary econom es of
scale. The order addresses the inpact on entry barriers as
follows. First, the prohibition on bundling would deter
Time Warner fromusing the practice to conpel MPDs to
accept unwanted channels which would further Iimt avail able
channel capacity to non-Ti me Warner programmers. Second,
t he conduct and reporting requirenents in paragraphs VIl and
VII1 provide a nmechanismfor the Conmm ssion to becone aware
of situations where Tinme Warner discrimnates in handling
carriage requests fromprogranmng rivals.

Third, the order reduces entry barriers by elimnating
t he programm ng service agreenents (  PSAs), which woul d have
required TG to carry certain Turner networks until 2015, at

a price set at the lower of 85%of the industry average



price or the |l owest price given to any other MWPD. The PSAs
woul d have reduced the ability and incentives of TA to
handl e programmng from Time Warner's rivals. Channel space
on cable systens is scarce. |If the PSAs effectively |ocked
up significant channel space on TA, the ability of rival
programmers to enter woul d have been harned. This effect
woul d have been exacerbated by the unusually | ong duration
of the agreenent and the fact that TA woul d have received a
15% di scount over the nost favorable price given to any
other MVPD. Elimnating the twenty-year PSAs and
restricting the duration of future contracts between TA and
Time Warner will restore TOA's opportunities and incentives
to evaluate and carry non-Ti me WWrner progranmm ng.

VW believe that this remedy carefully restricts
potential anticonpetitive practices arising fromthis
acqui sition that woul d have hei ghtened entry barriers.

Vertical foreclosure . The conplaint alleges that post-

acquisition Tinme Warner and TG woul d have the power to:

(1) foreclose unaffiliated programmng fromtheir cable
systens to protect their programm ng assets; and (2)

di sadvant age conpeting MMPDs, by engaging in price
discrimnation. Conmm ssioner Azcuenaga contends that Tine
Warner and TA lack the incentives and the ability to engage

in either type of foreclosure. W disagree.



First, it is inportant to recogni ze the degree of
vertical integration involved. Post-nerger Tine Wrner
al one controls nore than 40% of the programm ng assets (as
measur ed by subscri ber revenue obtai ned by MPDs). Tine
Warner and TA, the nation's two | argest M/PDs, contr ol
access to about 44%of all cable subscribers. The case |aw
have found that these | evels of concentration can be
probl ematic. 3

Second, the Comm ssion received evidence that these
foreclosure threats were real and substantial. There was
clearly reason to believe that this acquisition would
i ncrease the incentives to engage in this forecl osure
w thout renedial action. For exanple, the | aunch of a new
channel that coul d achi eve narquee status woul d be al nost
i npossi ble without distribution on either the Time Warner or
TA cabl e systens. Because of the economes of scale
i nvol ved, the successful |aunch of any significant new
channel usually requires distribution on MPDs that cover
40- 60% of subscri bers.

Comm ssi oner Starek suggests that we need not worry
about forecl osure because there are sufficient nunbers of

unaffiliated programmers and MMPDs so that each can survive

3 See Ash Gove Cenent Co. v. FTC , 577 F.2d 1368 (9th Qr. 1978); Mssissippi Rver Corp. v

. 454 F.2d 1083 (8th dr. 1972); United States Steel Corp. v. FTC , 426 F.2d 592 (6th Q. 197b);
generally Herbert Hovenkanp, Federal Antitrust Policy § 9.4 (1994).







entry barriers, poses significant conpetitive concerns. In
particular, the interest would give TQ greater incentives

t o di sadvant age programmer conpetitors of Time Wrner;
simlarly it would increase Tinme Warner's incentives to

di sadvantage M/PDs that conpete with TA. The Comm ssion's
remedy would elimnate these incentives to act
anticonpetitively by making Td's interest truly passive.

Efficiencies. Finally, Comm ssioner Azcuenaga seens to

suggest that the acquisition may result in certain
efficiencies in terns of "nore and better programm ng
options" and "reduced transaction costs.” There was little
or no evidence presented to the Conm ssion to suggest that
these efficiencies were likely to occur.

Public comments . Al though our coll eagues did not

address the issue of scope of relief, sone public coments
rai sed questions about the requirenent that Tine Wrner
carry an alternative news network to CNN. I n particular,
Fox News and Bl oonberg stated that the effectiveness of the
carriage requirenment is undermned by the Comm ssion’s
decision to allow Time Warner to sel ect which conpetitor to
carry. Both firnms contend that Tine Warner’s incentive is

to select the weakest conpetitor to CONN

> See United States v.dupont de Nemours & Co, 353 U.S. 586 (1957);F & M Schaefer Corp. v. C. Schmidt & Sons,
'F.2d 814, 818-19 (2dCir. 1979); Gulf & Western Indus. v. Great Atlantic & Pacific Tea Co476 F.2d 687 (2dCir. 197




VW do not agree that the carriage requirenent is nade
ineffective by Time Warner’s right to choose. The order

ensures that Tine Warner nust sel ect a progranmm ng service
that has the potential to be conpetitive with CNN\

I n addi tion, the Comm ssion sought to avoid any
requirement that may interfere with other Tine Wrner
programm ng deci sions. Thus, the order does not require,
but it does permt, Tinme Warner to carry nore than one
addi tional news channel. Moreover, the order requires that
Ti me Warner place the additional news channel on cable
systens reaching at least half of its subscribers, but it is
up to Time Warner to deci de whether to go beyond that.
Requiring a greater |evel of nmarket penetration m ght have
conpel led Tinme Warner to drop current progranm ng (or
abandon pl anned programm ng) to make roomfor the CNN rival.

Finally, the Comm ssion abstained fromthe rol e of
selecting the rival to ONN  The Comm ssion restricts its
role in divestiture applications to sinply determning
whet her the seller’s selection neets the requirenents of the
order. In this case, there is even greater reason to avoid
a nore intrusive role, since programmng content woul d be
unavoi dably inplicated -- the selection of one conpetitor
over another inevitably determnes to sonme degree the

content of the newentry. |In addition, excessive
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i nvol verrent in the selection process could conflict with the
goal that the antitrust |laws, and antitrust renedies, are

intended to protect conpetition, not conpetitors.
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In this case, it could b e argued fromthe perspective of
cabl e system operators and ot her mul ti channel vi deo program
distributors ( MPDs), who are purchasers of programm ng servi ces,
that all video programmng networks ° are substitutes. This is
the horizontal conpetitive overlap that is alleged in the
conpl aint. *°

One problemw th the alleged all-progranmng market is that
basi c cabl e programm ng services (such as Turner's CNN) and
prem um cabl e programm ng services (such as Tinme Warner's HBO
are not substitutes along the usual dinensions of conpetition.
Most significantly, they do not conpete on price. CONNis sold to
M/PDs for a fee per subscriber that is on average | ess than one-
tenth of the average price for HBO and it is resold as part of a
package of basic services for an inclusive fee. HBOis sold at
whol esal e for nore than ten tinmes as nuch; it is resold to
consuners on an a la carte basis or in a package wth other
prem um servi ces, and a subscription to basic service usually is
a prerequisite. It is highly unlikely that a cable operator, to
avoid a price increase, would drop a basic channel and replace it
with a significantly nore expensive prem um channel .

Furthernore, cable systemoperators tell us that when the price
for basic cable services increases, consunmers drop pay services,
suggesting that at least at the retail |evel these goods are
conpl enmentary rather than substitutes for one another.

Anot her possible argunment is that CNN and HBO should be in
t he sane product narket because fromthe cable operator's
perspective, each is "necessary to attract and retain a
significant percentage of their subscribers.” * If OGN and HBO

the price increase on the first-choice product (A wll be diverted to the second-
dice product (B). The price increase is unlikely to be profitable unless a

yni ficant share of consuners regard the products of the nerged firmas their first
1 second choi ces.

9 n n

The terns "programm ng services," "networks," and "channel s" are used
erchangeably in this statement. For exanple, The Hstory Channel is a video
)gramm ng service or network that is sold to M/PDs for distribution to consuners.

1 Conplaint 9 24. Note that this market excludes broadcast programing, which

5 a primary source of programmng for nost viewers regardl ess of distribution
lia." Federal Communications Comm ssion, Third Annual Report on the Status of
wpetition in the Market for the Delivery of Video Programmng at 7 (Dec. 26, 1996)
xreafter "1996 FCC Report").

' Conplaint 97 4 & 9. To the extent that each network (ONN and HBO is viewed

"necessary" to attract subscribers, as alleged in the conplaint, each woul d appear






identified seventy-three networks "on the launch pad.” ' That
adds up to between fifty-three and ninety-six new and announced
vi deo programm ng networks in two years. According to an
industry trade association, thirty-three new basic networks and
thirteen new prem um networks were | aunched between 1992 and
1995. ®  Anot her source listed 141 national 24-hour cable
Esg\gorlé(s | aunched or announced between January 1993 and March

This does not nean that entry is easy or inexpensive. Not
all the channels that have announced wi |l |aunch a service, and
not all those that launch will succeed. % But sone of themwill.
Sone recent entrants include CNNfn (Decenber 1995), N ck at
Nte's TV Land (April 1996), MSNBC (July 1996), and the H story
Channel (January 1995). 2 The Fox News Channel, offering twenty-
four hour news, began service in Cctober 1996, and Westi nghouse
and CBS Entertai nment have announced that they will |aunch a new
entertai nment and information cabl e channel, Eye on People, in March
1997.  The fact of so nuch ongoing entry indicates that
at any given nonent, entry fromsonewhere is immnent, and this,

il | 1995) (hereafter "1995 NCTA').

7 "n the Launch Pad," Cable VWrld, April 29, 1996, at 143; see also
Jlevision, Jan. 22, 1996, at 54 (98 services announced plans to |aunch in 1996).

8 National Cable Tel evision Association, Cable Tel evision Devel opnents 6 (Fall
)6) (hereafter "1996 NCTA').

9 "A Wo's Wio of New Nets," Cablevision, April 15, 1996 (Speci al Supp. ), at
»44A (as of March 28, 1996, 163 new networ ks when regi onal, pay-per-view and
eracti ve services are included).

20 "The stam na and pocket-depth of backers of new players [networks] still

rain key factors for survival. However, distribution [ i.e., obtaining carriage on
)le systens] is still the name of the gane.” Cabl evision, April 15, 1996 ( Speci al
p.), at 3A

2l The H story Channel reportedly had one m|lion subscribers at its launch in

wary 1995, reached 8 mllion subscribers by the end of the year and was seen in 18
lion homes by May 1996. Carter, "For Hstory on Cable, the Time Has Arrived,"

(. Times, May 20, 1996, at D1. The H story Channel now reports nore than 26

[Ton subscribers (which accounts for nore than 41% of basic cabl e television

isehol ds).  See 1996 NCTA at 57.

22 Carnody, "The TV Channel," The Washi ngton Post , Aug. 21, 1996, at Di12.










end of 1996, DirecTV had 2.3 mllion subscribers (up from1.2
mllion in 1995 *), giving DirecTV nore subscribers than all but
the six |argest cable systemoperators. 3 Echostar and A phaStar
bot h have | aunched DBS services, and MJ Communi cation and News
Corp. last year announced a partnership to enter DBS % Sone
industry analysts predict that DBS will serve 15 mllion
subscribers by 2000. * Direct broadcast satellite already is
offering inportant conpetition for cable systens.

Digital technol ogy, which would expand cabl e capacity to as
many as 500 channel s, is another inportant devel opnent. DBS
al ready uses digital technol ogy, and sone cabl e operators were
pl anning to begin providing digital service in 1996. Last fall,
D scovery Communi cations (The D scovery Channel) announced four
new programm ng servi ces designed for digital boxes for TA's
"digital box rollout." ** (Even without digital service, cable
systens have continued to upgrade their capacity; in 1994, about
64% of cable systens offered thirty to fifty-three channels, and

%  Paikert, "Strong Christmas Revives DBS Sal es, " Mul ti channel News D gest,
1. 13, 1997 ( http://www.
ti channel . conl digest.htm (Jan. 13, 1997)); see also Breznick, "DBS Cel ebrates the
idays: Brisk Year End Sales a Boon for DirecTV,  EchoStar," Jan. 6, 1997
tp: // ww. medi acentral . conl
jazi nes/ Cabl eVor | d/ News96/ 1997010601. ht m (Jan. 6, 1997)).

%  See 1996 NCTA at 14 (ranking the 50 | argest M5Gs by nunber of subscribers).
%  PBreznick, "Oowded Skies," Cable World, April 29, 1996

tp: // ww. medi acent ral . conl magazi nes/ Cabl eWr I d/ News96/ 19960429
ht m 539128 (Sept. 3, 1996)).

1 d.

%  See Robichaux, "Tinme Warner Inc. |s Expected To Buy New Set-Top Boxes," val
‘eet Journal , Dec. 10, 1996, at Bl1O (reporting that Time Warner is "l ook| ing] for
v bells and whistles to protect its base of 12 mllion subscribers agai nst an
calating raid by direct-broadcast-satellite conpanies"); Robi chaux, "Once a
ighi ngstock, Direct Broadcast TV Gves Cable a Scare,” VIl Street Journal , Nov.

)6, at Al. See also Cable Wrld, Dec. 3, 1996 (reporting that "anal ysts and
lustry observers agree that cable operators are | osing custonmers to DBS').

% Katz, "Discovery CGoes Digital," Miltichannel News Digest , Sept. 3, 1996
The new networks . . . will launch Cct. 22 in order to be included in Tel e-
muni cation Inc.'s digital box rollout in Hartford, Conn.")
tp:// www. mul ti channel . conl
jyest.htm (Sept. 5, 1996)).
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nore than 14%offered fifty-four or nore channels. ) Loca
t el ephone conpani es have entered as distributors via video

di al tone, MMDS ** and cabl e systens, and the telcos are exploring
additional ways to enter video distribution narkets. 2 Digital
conpressi on and advanced tel evision technol ogi es coul d nmake it
possible for multiple prograns to be broadcast over a single
over-the-air broadcast channel. “* Wen these devel opnents will
be fully realized is open to debate, but it is clear that they
are on their way and affecting conpetition. According to one
trade association official, cable operators are responding to
conpetition by "upgrading their infrastructures with fiber

optics and digital conpression technol ogi es to boost channel
capacity . . . Wiat's nore, cable operators are busily trying
to polish t hei r images with a public that has |ong reglstered
gripes over pricing, customer service and programm ng choice."’

Onhgoing entry in progranm ng suggests that no program seller
could maintain an anticonpetitive price increase and, therefore,
there is no basis for liability under Section 7 of the O ayton
Act. Changes in the video distribution market wll put
addi tional pressure on both cable systens and progranmm ng
providers to be conpetitive by providing quality programm ng at
reasonabl e prices. The quality and quantity of entry in the
industry warrants dismssal of the conplaint.

Hori zontal Theory of Liability

The conplaint alleges that Time Warner will be able to
exploit its ownership of HBO and the Turner basic channel s by
"bundl i ng" Turner networks with HBOQ that is, by selling them as
a package. * As a basis for liability in a nerger case, this

1995 FCC Report at B-2 (Table 3).

MVDS stands for multichannel nultipoint distribution service, a type of

‘el ess cabl e. See 1995 FCC Report 919 68-85. Industry observers projec t that MM
| serve nmore than 2 mllion subscribers in 1997 and grow nore than 280% bet ween

)5 and 1998. 1995 FCC Report 71.
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See 1996 FCC Report 91 67-79.

See 1995 FCC Report 1 116; 1996 FCC Report 9 93.
Pendl eton, "Keeping Uo Wth Cabl e Conpetition," Cable World, April 29, 1996

Conplaint 9 38a.



appears to be without precedent. “ Bundling is not always

anticonpetitive, and we cannot predict when bundling wll be
anticonpetitive. * Bundling can be used to transfer market power
fromthe "tying" product to the "tied" product, but it also is
used in many industries as a nmeans of discounting. Popular cable
net wor ks, for exanple, have been sold in a package at a di scount
fromthe single product price. This can be a way for a
programrer to encourage cable systemoperators to carry nmultiple
net wor ks and achi eve cross-pronoti on anong the networks in the
package. Even if it seenmed nore likely than not that Tinme Wrner
woul d package HBO with Turner networks after the nerger, we could
not a priori identify this as an anticonpetitive effect.

The alleged violation rests on a theory that the acquisition
raises the potential for unlawful tying. To the best of ny
know edge, Section 7 of the O ayton Act has never been extended
to such a situation. There are two reasons not to adopt the
theory here. First, challenging the nere potential to engage in
such conduct appears to fall short of the "reasonabl e
probabi lity" standard under Section 7 of the dayton Act. W do
not seek to enjoin nergers on the nere possibility that firns in
the industry may | ater choose to engage in unlawful conduct. It
is difficult to inmagine a nerger that could not be enjoined if
"mere possibility" of unlawful conduct were the standard. Here,
the likelihood of anticonpetitive effects is even nore renoved,
because tying, the conduct that mght possibly occur, in turn
m ght or mght not prove to be unlawful. Second, anti conpetitive
tying is unlawful, and Tinme Warner would risk private law suits
and public | aw enforcenent action for such conduct.

The renedy for the alleged bundling is to prohibit it, 48
with no attenpt to distinguish efficient bundling from
anticonpetitive bundling. * Assuning liability on the basis of

% . Heublein, Inc., 96 F.T.C. 385, 596-99 (1980) (rejecting a claim of
)l ati on based on | everaging).

*" See Whinston, "Tying, Foreclosure, and Exclusion," 80 Am Econ. Rev. 837,
>-56 (1990) (tying can be exclusionary, but "even in the sinple nodels considered
1the article], which ignore a nunber of other possible notivations for the
ictice, the inpact of this exclusion on welfare is uncertain. This fact, conbined
h the difficulty of sorting out the |everage-based i nstances of tying from other
ses, makes the specification of a practical |egal standard extrenely difficult.").

% Oder T V.

49 Al though the proposed order would permit any bundling that Time Warner or

‘ner coul d have inplenented i ndependently before the nerger, the reason for this



an anticonpetitive horizontal overlap, the obvious renedy woul d
be to enjoin the transaction or to require the divestiture of
HBO. D vestiture is a sinple, easily reviewabl e and conpl ete
remedy for an anticonpetitive horizontal overlap. The weakness
of the Comm ssion's case seens to be the only inpedinent to

i mposi ng that remedy here.

Vertical Theories

The conplaint also alleges two ver tical theories of
conpetitive harm The first is foreclosure of unaffiliated
programm ng from Tine Warner and TG cabl e systens. 0  The second
is anticonpetitive price discrimnation against conpeting M/PDs
inthe sale of cable programming. °' Neither of these alleged
out cones appears particularly likely.

For ecl osure

Ti me Warner cannot foreclose the progranm ng narket by
refusing carriage on its cable system because Tine Warner has
| ess than 20% of cabl e tel evision subscribers in the United
States. Even if TA were willing to join in an attenpt to
barri cade programm ng produced by others fromdistribution, TC
and Time Warner together control |ess than 50% of the cable
tel evision subscribers in the country. 1In that case, entry of
programm ng via cable mght be nore expensive (because of the
costs of obtaining carriage on a nunber of snaller systens), but
it need not be foreclosed. ** And even if Tine Warner and TC
together controlled a greater share of cable systens, the
availability of alternative distributors of video progranmm ng and

stinction appears unrelated to distingui shing between pro- and anti-conpetitive
dl i ng.

50

Conplaint 9 38b.

51

Conplaint 9 38c.

%2 According to the FOC, "[t]he avail abl e evi dence suggests that a successful
inch of a new mass market national programmng network -- that is, the initial
)scriber requirenent for |ong-termsuccess -- requires that the new channel be
lilable to at least ten to twenty mllion househol ds,” which anounts to about 16%
32% of cabl e househol ds. 1996 FCC Report M 135 (footnote omtted). Cf. the
Jly of the magjority, at 7 ("the successful |aunch of any significant new channel
lally requires distribution on M/PDs that cover 40-60% of subscribers”) (Separate
itement of Chairman Pitofsky, and Commssioners Steiger and Varney, Timnme \arner

., Docket G 3709).

10



t he technol ogi cal advances that are expandi ng cabl e channel

11



capacity nmake foreclosure as a result of this transaction
i npr obabl e.

The foreclosure theory also is inconsistent with the
incentives of the nmarket. Cable systens operators want nore and
better programm ng, to woo and wi n subscribers. To support their
cabl e systens, Tinme Warner and TA nust satisfy their subscribers
by providing progranmng that subscribers want at reasonabl e
prices. @ ven conpeting distributors and expandi ng channel
capacity, neither of themlikely would find it profitable to
attenpt to exclude new progranm ng.

TA as a shareholder of Tine \Wrner, as the transacti on was
proposed to us (wWth a mnority share of less than 10%, would
have no greater incentive than it had as a 23% shar ehol der of
Turner to protect Turner programmng from conpetitive entry.
Indeed, TA's incentive to protect Turner progranmm ng woul d
appear to be diminished. * If TA's interest in Tinme Warner
increased, it stands to reason that TA's interest in the well-
bei ng of the Turner networks al so would increase. But it is
inportant to renenber that Td's principal source of incone is
its cable operations, and its share of Tinme Warner profits from
Turner programm ng woul d appear to be insufficient incentive for
TA to jeopardize its cable business. * It may be that TCl coul d
acquire an interest in Time Warner that coul d have
anti conpetitive consequences, but the Comm ssion shoul d anal yze
that transaction when and if TC increases its hol di ngs.

Anot her aspect of the foreclosure theory alleged in the
conplaint is a carriage agreenent (programmng service agreenent
or PSA) between TA and Turner. Under the PSA, TA would carry
certain Turner networks for twenty years, at a discount fromthe
average price at which Tinme Warner sells the Turner networks to
ot her cabl e operators. The conplaint alleges that TA's
obl i gations under the PSA woul d di m ni sh TA's incentives and
ability to carry programm ng that conpetes wth Turner
progranmm ng, >> which in turn would raise barriers to entry for

53
‘ner.

Turner programm ng woul d account for only part of TA's interest in Tinme

> Looking only at cash flow, even if its share of Tine Warner were increased

18% TCA's interest in the conbined Tinme Warner/ Turner woul d be only slightly
qater than TA's pre-transaction interest in Turner, and it still would amount to
y an insignificant fraction of the cash fl ow generated by TCA's cabl e operations.

55

Conpl aint 7 38b(2).

12



unaffiliated programmng. The increased difficulty of entry, so
the theory goes, would in turn enable Tinme Warner to raise the

13



price of Turner programm ng sold to cable operators and ot her
MVPDs.

It is hard to see that the PSA woul d have anti conpetitive
effects. TA already has contracts with Turner that provide for
mandat ory carriage of CNN and TNT, and TA is likely to continue
to carry these programmng networks for the foreseeable future.

The current agreenents do not raise antitrust issues, and the
PSA rai ses no new ones. Any theoretical bottleneck on existing
systens woul d be even further renoved by the tine the carriage
requi rements under the PSA woul d have becone effective (when

exi sting carriage agreenents expire), because technol ogical
changes will have expanded cabl e channel capacity and alternative
M/PDs wi || have expanded their  subscri bership. The PSA coul d
even give TA incentives to conpete with Tine Warner's
programming and keep TC's costs down. > The PSA woul d have
afforded Tinme Warner long termcarriage for the Turner networks,
provided TG with long term progranmng commtnments with sone
price protection, and elimnated the costs of renegotiating a
nunber of existing Turner/ TCA carriage agreenents as they expire.
These are efficiencies. No conpelling reason has been advanced
for requiring that the carriage agreenent be cancell ed. %8

56

In addition to divestiture by TG of its Tinme Warner shares
and cancell ation of the TA/Turner carriage agreenent, the
proposed renedies for the alleged foreclosure include:

(1) antidiscrimnation provisions by whi ch Ti me Warner nust abide
in dealing with program providers; ® (2) recordkeepi ng
requirenents to police conpliance with the antidi scrimnation
provision; ® and (3) a requirenent that Tine Warner carry "at

%  Cable systemoperators |ike to keep their subscribers happy, and subscribers

not |ike to have popul ar programm ng cancell ed. For exanple, TA recently
xcided to yield to subscri ber crles of 'I Want My MIV and VHL' and restore the
innel s on cabl e systens . . Media Central , Jan. 23, 1997

tp:// ww. medi acentral . conl I\/aga2| nes/ Medi aDai | y/ #08) .

®  TA woul d have incentives to encourage new programming entry, to the extent

it such entry woul d reduce the "industry average price" referred to in the PSA and
areby reduce the price that T woul d pay under the PSA

® See Oder § 1V. There would appear to be even less justification for
1celling the PSAin light of the requirenments (O der 9 I &111) that TA spin

or cap its shareholdings in Tinme Warner.

* QOder T MVI.

© Oder T VII.
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66 Ev

monopol i st nor an "essential facility" in cable distribution. 66

CNN, the apparent target of the FTG sponsored entry, also is not
a nonopolist but is one of many cabl e programm ng services in the
all-programm ng nmarket alleged in the conplaint. Cdearly, CNN
also is one of many sources of news and information readily
avai l able to the public, although neither tel evised news
programm ng nor ad-supported cable TV news programmng is a
market alleged in the conplaint.

Antitrust law, properly applied, provides no justification
what soever for the governnent to help establish a conpetitor for
CNN on the Tinme Warner cable systens. Nor is there any apparent
reason, other than the circular reason that it would be hel pfu
to them why Mcrosoft, NBC or Fox needs a hel ping hand fromthe
FTC in their new programm ng endeavors. CNN and ot her
programm ng networks did not obtain carriage nandated by the FTC
when they | aunched; why should the Conm ssion nowtilt the
playing field in favor of other entrants?

Price Discrimnation

The conpl aint alleges that Time Warner coul d
discrimnatorily raise the prices of programmng services to its
M/PD rivals, ® presumably to protect its cable operations from
conpetition. This theory assunes that Tinme Warner has narket
power in the all-cable programmng narket. As discussed above,
however, there are reasons to think that the alleged all-cable
programm ng nar ket woul d not be sustained, and entry into cable
programm ng i s w despread and, because of the volune of entry,

i mredi ate. Under the circunstances, it appears not only not
likely but virtually inconceivable that Tinme Warner coul d sustain
any attenpt to exercise nmarket power in the alleged all-cable
programm ng mnar ket .

What ever the nerits of the theory in this case, however
di scrimnation agai nst conpeting MPDs in price or other terns of
sale of progranmng is prohibited by federal statute ©® and by

en in New York Gty, undoubtedly an inportant media nmarket, avail abl e data

licate that Time Warner apparently serves only about one-quarter of cable

Isehol ds.
‘ner has

)l e househol ds).

'k ar ea.

67

See Cablevision, My 13, 1996, at 57; April 29, 1996, at 131 (Tine
about 1.1 mITion subscribers in New York, which has about 4.5 mllion
W do not have data about alternative MYPD subscribers in the New

Conplaint 9 38c.

% 47 U S.C A § 548.
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Effici enci es

As far as | can tell, the consent order entirely ignores the
i kely efficiencies of the proposed transaction. The potenti al
vertical efficiencies include nore and better progranmm ng options
for consunmers and reduced transaction costs for the nerging
firms. The potential horizontal efficiencies include savings
fromthe integration of overl apping operations and of film and
animation libraries. For many years, the Conm ssion has devoted
considerable time and effort to identifying and eval uating
efficiencies that may result from proposed nergers and
acqui sitions. Al though cogni zabl e efficiencies occur |ess
frequently than one m ght expect, the Conmm ssion has not stinted
inits efforts to give every possible consideration to
efficiencies. That nmakes the apparent disinterest in the
potential efficiencies of this transaction decidedly odd.

| ndustry Conpl ai nts

VW have heard many expressions of concern about the
transaction. Cable systemoperators and alternative M/PDs have
been concerned about the price and availability of programm ng
fromTinme Warner after the acquisition. Program providers have
been concerned about access to Tinme Warner's cabl e system These
are under st andabl e concerns, and | am synpathetic to them To
the extent that these industry nmenbers want assured supply or
access and protected prices, however, this is (or should be) the
wong agency to hel p them Because Time Warner cannot foreclose
either level of service and is neither a nonopolist nor an
"essential facility" in the progranmng nmarket or in cable
services, there would appear to be no basis in antitrust for the
access requirenents inposed in the order

The Federal Communi cations Comm ssion is the agency charged
by Congress with regulating the tel ecommuni cations industry, and
the FCC already has rules in place prohibiting discrimnatory
prices and practices. Wile there may be little harmin
requiring Tinme Warner to conply with comunications |aw, there
alsois little justification for this agency to undertake the
task. To the extent that the consent order offers a standard
different fromthat pronul gated by Congress and the FCC it
arguably is inconsistent with the will of Congress. To the
extent that the consent order would offer a nore attractive
remedy for conplaints fromdisfavored conpetitors and custoners
of Time Warner, they are nore likely to turn to us than to the
FCC. There is nuch to be said for having the FTC confine itself
to FTC natters, leaving FCC matters to the FCC

| dissent.
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different sort of "remedy" that allows the parties to proceed with the transaction but
restricts them from engaging in some (but not all) "bundled" sales of programming to
unaffiliated cable operators.” Clearly, this choice of relief implies an unusual theory of
competitive harm from what ostensibly is a straightforward horizontal transaction. The
Commission's remedy does nothing to prevent the most obvious manifestation of
postmerger market power -- an across-the-board price increase for TW and TBS
programs. Why has the Commission forgone its customary relief directed against its

conventional theory of harm?

The plain answer is that there is little persuasive evidence that TW's programs
constrain those of TBS (or vice-versa) in the fashion described above. In a typical FTC
horizontal merger enforcement action, the Commission relies heavily on documentary

evidence establishing the substitutability of the parties' products or services.” For

? In the Analysis of Proposed Consent Order to Aid Public Comment(§ IV.C) that it released in connectic
1 acceptance of the consent agreement in this case, the Commission asserted that "the easiest way the
nbined firm could exert substantially greater negotiating leverage over cable operators is by combining all or
ne of such ‘'marquee’ services and offering them as a package or offering them along with unwanted
gramming." As | note below, it is far from obvious why this bundling strategy represents the "easiest" way tc
rrcise market power against cable operators. The easiest way to exercise any newly-created market power
ild be simply to announce higher programming prices.

® The Merger Guidelines emphasize the importance of such evidence. Section 1.11 specifically identifie
following two types of evidence as particularly informative: "(1) evidence that buyers have shifted or have
isidered shifting purchases between products in response to relative changes in price or other competitive
iables [and] (2) evidence that sellers base business decisions on the prospect of buyer substitution between
ducts in response to relative changes in price or other competitive variables."
To illustrate, in Coca-Cola Bottling Co. of the Southwest Docket No. 9215, complaint counsel argued ii
or of a narrow product market consisting of "all branded carbonated soft drinks" ('CSDs"), while respondent
ued for a much broader market. In determining that all branded CSDs constituted the relevant market, the












Second, even if such bundling did occur, there is no particular reason to think that it

would be competitively harmful.

Given the lack of documentary evidence to show that TW intends to bundle its
programming with that of TBS, | do not understand why the majority considers an
increase in program bundling to be a likely feature of the postmerger equilibrium, nor
does economic theory supply a compelling basis for this prediction. Indeed, the
rationale for this element of the case (as set forth in the Analysis to Aid Public
Comment) can be described charitably as "incomplete.” According to the Analysis,
unless the FTC prevents it, TW would undertake a bundling strategy in part to foist
"unwanted programming" upon cable operators.” Missing from the Analysis, however,
is any sensible explanation of why TW should wish to pursue this strategy, because the

incentives to do so are not obvious.*

" As | have noted, supra n.2, the Analysis also claimed that TW could obtain "substantially greater
jotiating leverage over cable operators . . . by combining all or some of [the merged firm's] ‘marquee’ service
| offering them as a package . . ." If the Analysis used the term "negotiating leverage" to mean "market powe
the latter is conventionally defined, then it confronts three difficulties: (1) the record fails to support the
position that the TW and TBS "marquee"” channels are close substitutes for each other; (2) even assuming t
se channels are close substitutes, there are more straightforward ways for TW to exercisepostmerger marke
ver; and (3) the remedy does nothing to prevent these more straightforward exercises of market power. See
ussion supra.

® In "A Note on Block Booking" in THE ORGANIZATION OF INDUSTRY (1968), GeorgeStigler analyzec
practice of "block booking" -- or, in current parlance, "bundling" -- "marquee" motion pictures with considera
5 popular films. Some years earlier, the United States Supreme Court had struck this practice down as an
icompetitive "leveraging" of market power from desirable to undesirable films. United States v. Loew's Inc., @
). 38 (1962). As Stigler explained (at 165), it is not obvious why distributors should wish to force exhibitors t
2 the inferior film:






with TBS programming; TW remains free under the order to create new "bundles”
comprising exclusively TW, or exclusively TBS, programs. Given that many TW and
TBS programs are now sold on an unbundled basis -- a fact that calls into question the
likelihood of increased postmerger bundling® -- and given that, under the majority's
bundling theory, any TW or TBS programming can tie up a cable channel and thereby
displace a potential entrant's programming, the order hardly would constrain TW's

opportunities to carry out this "foreclosure” strategy.

Finally, all of the above analysis implicitly assumes that the bundling of TW and
TBS programming, if undertaken, would more likely than not be anticompetitive. The
Analysis to Aid Public Comment however, emphasizes that bundling programming in
many other instances can be procompetitive. There seems to be no explanation of why
the particular bundles at issue here would be anticompetitive, and no articulation of the
principles that might be used to differentiate welfare-enhancing from welfare-reducing

bundling.®

1% 1f bundling is profitable for anticompetitive reasons, why do we not observe TW and TBS now exploitil
available opportunities to reap these profits?

' perhaps this reflects the fact that the economics literature does not provide clear guidance on this iss|
e, e.g., Adams and Yellen, "Commodity Bundling and the Burden of Monopoly," 90 Q.J. Econ. 475 (1976).
ams and Yellen explain how a monopolist might use bundling as a method of price discrimination. (This also
5 Stigler's explanation, supra n.8.) As Adams and Yellen note, "public policy must take account of the fact th
hibition of commodity bundling without more may increase the burden of monopoly . . . [Mpnopoly itself mus
eliminated to achieve high levels of social welfare." 90 Q.J. Econ. at 498. Adams and Yellen's conclusion is
)osite here: if the combination of TW and TBS creates (or enhances) market power, then the solution is to
din the transaction rather than to proscribe certain types of bundling, since the latter "remedy" may actually
ke things worse. And if the acquisition does not create or enhance market power, the basis for the bundling



Thus, | am neither convinced that increased program bundling is a likely
consequence of this transaction nor persuaded that any such bundling would be
anticompetitive. Were | convinced that anticompetitive bundling is a likely

consequence of this transaction, | would find the remedy inadequate.

Vertical Theories of Competitive Harm

The consent order also contains a number of provisions designed to alleviate
competitive harm purportedly arising from the increased degree of vertical integration
between program suppliers and program distributors brought about by this
transaction.*® | have previously expressed my skepticism about enforcement actions
predicated on theories of harm from vertical relationships.*> The current complaint and
order only serve to reinforce my doubts about such enforcement actions and about

remedies ostensibly designed to address the alleged competitive harms.

scription is even harder to discern.

2" Among other things, the order (1) constrains the ability of TW and TClI to enter into long-term carriage
eements (1 IV); (2) compels TW to sell Turner programming to downstream MVPD entrants at regulated prit
V1); (3) prohibits TW from unreasonably discriminating against non-TW programmers seeking carriage on T\
lle systems (1 VII(C)); and (4) compels TW to carry a second 24-hour news service {.e., in addition to CNN)

¥ Dissenting Statement of Commissioner Roscoe B. Starek, III, in Waterous Company, Inc./Hale Produc
., Docket Nos. C-3693 & C-3694 (Nov. 22, 1996), 5 Trade Reg. Rep. (CCH)1 24,076 at 23,888-90; Dissentil
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The vertical theories of competitive harm posited in this matter, and the
associated remedies, are strikingly similar to those to which | objected in Silicon
Graphics, Inc. ("SGI"), and the same essential criticisms apply. InSGl, the
Commission's complaint alleged anticompetitive effects arising from the vertical
integration of SGI -- the leading manufacturer of entertainment graphics workstations --
with Alias Research, Inc., and Wavefront Technologies, Inc. -- two leading suppliers of
entertainment graphics software. Although the acquisition seemingly raised
straightforward horizontal competitive problems arising from the combination of Alias
and Wavefront, the Commission inexplicably found that the horizontal consolidation
was not anticompetitive on net.?® Instead, the order addressed only the alleged vertical
problems arising from the transaction. The Commission alleged, inter alia, that the
acquisitions in SGI would reduce competition through two types of foreclosure: (1)
nonintegrated software vendors would be excluded from the SGI platform, thereby
inducing their exit (or deterring their entry); and (2) rival hardware manufacturers would

be denied access to Alias and Wavefront software, without which they could not

tement of Commissioner Roscoe B. Starek, Ill, in Silicon Graphics, Inc. (Alias Research, Inc., andWavefront
hnologies, Inc.), Docket No. C-3626 (Nov. 14, 1995), 61 Fed. Reg. 16797 (Apr. 17, 1996); Remarks of
nmissioner Roscoe B. Starek, Ill, "Reinventing Antitrust Enforcement? Antitrust at the FTC in 1995 and
rond," remarks before a conference on "A New Age of Antitrust Enforcement: Antitrust in 1995" (Marina Del
/, California, Feb. 24, 1995) [available on the Commission's World Wide Web site at http://www.ftc.gov].

Y | say "inexplicably" not because | necessarily believed this horizontal combination should have been
dined, but because the horizontal aspect of the transaction would have exacerbated the upstream market
ver that would have had to exist for the vertical theories to have had any possible relevance.
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effectively compete against SGI. Similarly, in this case the Commission alleges (1) that
nonintegrated program vendors will be excluded from TW and TCI cable systems and
(2) that potential MVPD entrants into TW's cable markets will be denied access to (or
face supracompetitive prices for) TW and TBS programming -- thus lessening their
ability to effectively compete against TW's cable operations. The complaint further
charges that the exclusion of nonintegrated program vendors fromTW's and TCI's
cable systems will deprive those vendors of scale economies, render them ineffective
competitors vis-a-vis the TW/Turner programming services, and thus confer market

power on TW as a seller of programs to MVPDs in non-TW/non-TCI markets.

My dissenting statement in SGI identified the problems with this kind of analysis.
For one thing, these two types of foreclosure -- foreclosure of independent program
vendors from the TW and TCI cable systems, and foreclosure of independent MVPD
firms from TW and TBS programming -- tend to be mutually exclusive. The very
possibility of excluding independent program vendors from TW and TCI cable systems
suggests the means by whichMVPDs other than TW and TCI can avoid foreclosure.
The nonintegrated program vendors surely have incentives to supply the "foreclosed"

MVPDs? and each MVPD has incentives to induce nonintegrated program suppliers to

** These MVPDs would include vendors of direct broadcast satellite ("DBS") systems, which are rapidly
:oming an important competitive alternative to cable. According to Multichannel News (Jan. 13, 1997), "stror
‘istmas sales for the satellite dishes have shattered any hope [on the part of cable systems] that the primary
npetitive threat to cable TV is abating . . . [T]he number of DBS subscribers [has] doubled, rising from
yroximately 2.18 million in 1995 to 4.25 million in 1996."
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produce programming for it.%®

In response to this criticism, one might argue -- and the complaint alleges;89 --
that pervasive scale economies in programming, combined with a failure to obtain
carriage on the TW and TCI systems, would doom potential programming entrants (and
"foreclosed"” incumbent programmers) because, without TW and/or TCI carriage, they
would be deprived of the scale economies essential to their survival. In other words,
the argument goes, the competitive responses of "foreclosed" programmers and
"foreclosed" distributors identified in the preceding paragraph never will materialize.
There are, however, substantial conceptual and empirical problems with this argument,

and its implications for competition policy have not been fully explored.

First, if one believes that programming is characterized by such substantial scale
economies that the loss of one large customer results in the affected programmer's
severely diminished competitive effectiveness (in the limit, that programmer's exit), then

this essentially is an argument that the number of program producers that can survive

' Moreover, as was also true in SGI, the complaint in the present case characterizes premerger entry
iditions in a way that appears to rule out significant anticompetitive foreclosure of nonintegrated upstream
ducers as a consequence of the transaction. Paragraphs 33, 34, and 36 of the complaint allege in essence
t there are few producers of "marquee" programming before the merger (other than TW and TBS), in large p
:ause entry into "marquee” programming is so very difficult (stemming from,e.g., the substantial irreversible
astments that are required). If that is true -- i.e., if the posited programming market already was effectively
xclosed before the merger -- then, as in SGI, TW's acquisition of TBS could not cause substantial postmerge
xclosure of competitively significant alternatives to TW/TBS programming.

" See Paragraph 38.b of the complaint.
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plans to drop the incumbent supplier of that type of programming. According to the
theory underlying the complaint, the dropped program would suffer substantially from
lost scale economies, severely diminishing its competitive effectiveness, which in turn
would confer market power on the vertically integrated entrant in its program sales to
other MVPDs. Were the Commission to apply its current theory of competitive harm
consistently, it evidently would have to find this de novo entry into programming by this

large MVPD competitively objectionable.

| suspect, of course, that virtually no one would be comfortable challenging such
integration, since there is a general predisposition to regard expansions of capacity as
procompetitive.91 Consequently, one might attempt to reconcile the differential
treatment of the two forms of vertical integration by somehow distinguishing them from
each other.”” But in truth, the situations actually merit similar treatment -- albeit not the

treatment prescribed by the order. In neither case should an enforcement action be

' This would appear true especially when, as posited here, there is substantial premerger market powel
stream because, under such circumstances, vertical integration is a means by which a downstream firm can

ain lower input prices. As noted earlier (supra n.18 and accompanying text), this integration can be
competitive whether it occurs via merger or internal expansion.

?® One might attempt to differentiate my hypothetical from a situation involving an MVPD's acquisition of
gram supplier by arguing that the former would yield two suppliers of the relevant type of programming, but
er only one. But this conclusion would be incorrect. If we assume that the number of suppliers that can sun
rquilibrium is determined by the magnitude of scale economies relative to the size of the market, and that the
-entry market structure represented an equilibrium, then the existence of two program suppliers will be only
1sitory phenomenon, and the market will revert to the equilibrium structure dictated by these technological
Isiderations -- that is, one supplier. Upstream integration by the MVPD merely replaces one program
nopolist with another; but as noted above, under these circumstances vertical integration can yield substanti
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brought, because any welfare loss flowing from either scenario derives from the
structure of the upstream market, which in turn is determined primarily by the size of
the market and by technology, not by the degree of vertical integration between

different stages of production.

Third, it is far from clear that TClI's incentives to preclude entry into programming
are the same as TW's.*® As an MVPD, TCl is harmed by the creation of entry barriers
to new programming. Even if TW supplies it with TW programming at a competitive
price, TCl is still harmed if program variety or innovation is diminished. On the other
hand, as a part owner of TW, TCI benefits if TW's programming earns supracompetitive
returns on sales to other MVPDs. TCI's net incentive to sponsor new programming
depends on which factor dominates -- its interest in program quality and innovation, or
its interest in supracompetitive returns on TW programming. All of the analyses of
which | am aware concerning this tradeoff show thatTCI's ownership interest in TW
would have to increase substantially -- far beyond what the current transaction
contemplates, or what would be possible without a significant modification of TW's

internal governance structure® -- for TCI to have an incentive to deter entry by

! Even TW has mixed incentives to preclude programming entry. As a programmer allegedly in

;isession of market power, TW would wish to deter programming entry to protect this market power. But as ¢
PD, TW -- like any other MVPD -- benefits from the creation of valuable new programming services that it ce
to its subscribers. On net, however, it appears true that TW's incentives balance in favor of wishing to prev

2 TW has a "poison pill" provision that would make it costly for TCI to increase its ownership of TW abo
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harm.*® Itis a theory of harm to competitors -- competitors that cannot offer TCI
inducements (such as low prices) sufficient to cause TCI to patronize them rather than

TW.

All of the majority's vertical theories in this case ultimately can be shown to be
theories of harm to competitors, not to competition. Thus, | have not been persuaded
that the vertical aspects of this transaction are likely to diminish competition
substantially. Even were | to conclude otherwise, however, | could not support the
extraordinarily regulatory remedy contained in the order, two of whose provisions merit
special attention: (1) the requirement that TW sell programming to MVPDs seeking to
compete with TW cable systems at a price determined by a formula contained in the
order; and (2) the requirement that TW carry at least one "Independent Advertising-

Supported News and Information National Video Programming Service."

?* Bork, THE ANTITRUST PARADOX,supra n.9, at 304.
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result of its acquisition of CNN than | could endorse a similar requirement to remedy
the "anticompetitive consequences" of de novo integration by TW into the news

business.

"has only 17 percent of total cable subscribership, | find this proposition fanciful.
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