UNI TED STATES OF AMER CA
BEFCRE FEDERAL TRADE COW SSI ON

)
In the Matter of ) FILE NO 952-3275
)
APPLE COWPUTER | NC.,
) AGREEMENT CONTAI NI NG
a corporation. ) CONSENT CRDER TO
) CEASE AND DESI ST
)
)

The Federal Trade Comm ssion having initiated an
investigation of certain acts and practi ces of Apple Conputer,
Inc., ("Apple" or "proposed respondent”) a corporation, and it
now appearing that the proposed respondent is willing to enter
into an agreenent containing an order to cease and desist from
the use of the acts and practices being investigated,

| T 1S HEREBY AGREED by and between Apple Conputer, Inc., a
corporation, by its duly authorized officer, and its attorney,
and counsel for the Federal Trade Comm ssion that:

1. Appl e is a corporation organi zed, existing and doi ng
busi ness under and by virtue of the laws of the State of
California, with its office and principal place of business
|ocated at One Infinite Loop, CQupertino, California.

2. Proposed respondent admts all the jurisdictional facts
set forth in the draft of conplaint here attached.
3. Proposed respondent wai ves:
a. Any further procedural steps;
b. The requirenent that the Conm ssion's decision

contain a statenent of findings of fact and
concl usions of law and

C. Al rights to seek judicial review or otherw se to
chall enge or contest the validity of the order
entered pursuant to this agreenent.

4, Thi s agreenent shall not becone part of the public
record of the proceeding unless and until it is accepted by the
Comm ssion. If this agreenment is accepted by the Conmssion, it,

together with the draft of conplaint contenplated thereby, wll
be placed on the public record for a period of sixty (60) days
and information in respect thereto publicly released. The

Comm ssion thereafter may either withdraw its acceptance of this
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"comerce" is defined in the Federal Trade Comm ssion Act, do
forthwith cease and desist frommsrepresenting the availability
of any m croprocessor upgrade product.

I T 1S FURTHER CRDERED t hat respondent, Apple Conputer, Inc.
a corporation, its successors and assigns, and respondent's
officers, agents, representatives and enpl oyees, directly or
t hrough any corporation, subsidiary, division or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, or sale of any conputer hardware
product, in or affecting commerce, as "comrerce" is defined in
the Federal Trade Comm ssion Act, do forthwith cease and desi st
fromrepresenting, directly or by inplication, that any such
product is currently upgradeable, unless at the tinme such
representation is made, the upgrade is then available, in
reasonabl e quantities to the public, given good-faith projections
of anti ci pated demand.

| T 1S FURTHER CRDERED t hat respondent, Apple Conputer, Inc.,
a corporation, its successors and assigns, and respondent's
officers, agents, representatives and enpl oyees, directly or
t hrough any corporation, subsidiary, division or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, or sale of any m croprocessor
upgr ade product that incorporates a new | ogic board as part of
t he upgrade product, in or affecting commerce, as "commerce" is
defined in the Federal Trade Conmm ssion Act, shall not represent
that such product is an "upgrade,” in any nmanner, expressly or by
inplication, unless it discloses, clearly and promnently, and in
close proximty to the representation, that a new |l ogic board is
a conponent of the upgrade product.

V.

A Wthin five (5) days of the date of service on
respondent of this order, respondent shall publish
notice of this redress provision in a nationally
circul ated newspaper. This notice shall be in the form
set out in Appendi x A

B. Wthin ten (10) days of the date of service on
respondent of this order, respondent shall conpile:

1. A nmailing list containing the nane and | ast known
address of each consunmer who purchased a Perforna
550, Macintosh LC 550, or Performa 560 conputer in
the United States or in a territory of the United
States on or after April 1, 1994; and
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respondent shall arrange for these consuners to obtain
t he equival ent product at the authorized Appl e deal er
of the consuner’s choice. Respondent shall arrange for
that dealer to transfer fromthe consunmer’s Performa
550, Macintosh LC 550, or Performa 560 to the

equi val ent product: (1) all prograns and data fromthe
hard drive; and (2) any peripherals or nmenory with

whi ch the consuner had upgraded their original system
Respondent shall also arrange for the dealer to test
the equival ent product after the hardware and software
transfer to ensure the functionality of all such
transfers. Al services performed pursuant to this
par agraph shall be at respondent’s expense.

Respondent shall extend the warranty on the Perforna
550, Macintosh LC 550, and Performa 560 to include al
parts and | abor charges necessary for installation of a
Power PC Upgrade Kit. Wthin thirty (30) days of the
date of service of this order, respondent shall arrange
for its authorized service locations to performthis
installation. Respondent shall also provide each
location with any installation instructions that they
m ght not ot herw se possess which are unique to the
installation of a PowerPC Upgrade Kit.

Wthin fifteen (15) days of the date of service of this
order, respondent shall send via first class-mail,
postage prepaid, a notice in the formset forth in
Appendix Dto this order to each purchaser |isted on
the mailing list required by Part 1V.B.2. No
information other than that contained in Appendi x D
shall be included. No additional naterials, other than
a postage pre-paid envel ope for return of the offer
form shall be transmtted therewith. Respondent shal
send seven hundred and seventy-six (776) dollars to
each consuner who, within seventy-five (75) days of
service of this order, returns the formcontained in
Appendi x D and either: (1) has previously submtted the
registration card included in the Power PC upgrade; or
(2) provides reasonabl e proof of purchase of the

Power PC upgr ade.

The envel ope containing the itens set forth in Appendi x
D shall be in the formset forth in Appendix Eto this
order. For each mailing returned by the U S. Postal
Servi ce as undel i verabl e for which respondent
thereafter obtains a corrected address, respondent
shall, within fifteen (15) business days after
receiving the corrected address, send the itens set
forth in Appendi x D.
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FEDERAL TRADE COW SS| ON

Matthew D. ol d
Li nda K Badger

Counsel for the Federal Trade Comm ssi on

APPROVED:

Jeffrey Klurfeld, D rector
San Franci sco Regional Ofice
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Shoul d you have any questions regarding this upgrade offer, please
call 1-800- -

APPLE COWPUTER, | NC.

[Formto be Attached to Newspaper Noti ce]
RETURN TH S FORM W TH YOUR PAYMENT TO THE FOLLOWN NG ADDRESS:

[ ADDRESS]
| amthe purchaser of a Performa 550/ Per f or ma 560/ Maci nt osh
LC 550 (circle the correct nodel nunber) conputer. | understand that |

must have purchased ny conputer after April 1, 1994 to participate in
this offer and that | nust include the serial nunber of ny conputer
with ny order. | would like to order a Power PC Upgrade Kit. Pl ease
deliver ny purchase to the foll ow ng address:

NAME:

STREET ADDRESS:

A TY AND STATE

Zl P OCDE:

M/ check for $599.00 is encl osed (rmake checks payable to Apple
Conputer, Inc.)

Pl ease charge ny Vi sa Mast er Card Aneri can Express

Oedit Card Nunber Expi ration Date
| hereby certify that | bought an Apple Performa 550, Perfornma 560

or Macintosh LC 550 in (nmont h you purchased your

conput er), (year you purchased your conputer). The seria

nunber of ny conputer is

DATED: , 1997.

Signature
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APPENDI X B

[ Appl e Anericas Letterhead]

[ Dat €]
Re: Performa 550/ 560/ Maci nt osh LC 550 Upgrade O f er
Dear [Custoner Nane]:

Qur records show that during 1994 or 1995, you purchased a Perforna
550, a Macintosh LC 550 or a Perfornma 560 from Appl e Conputer, Inc.

Wen we sol d you your Apple conputer, we advertised that it was
"Ready for PowerPC upgrade."” Wile a Power PC upgrade was subsequently
offered for these nodels, the Federal Trade Comm ssion ("FTC') and
Appl e have exam ned the representations that Apple nmade in connection
with the sales of these nodels. Wile Apple believes that the upgrade
representati ons were appropriate, custoner satisfaction is our highest
priority and, to this end, we have reached a settlenent with the FTC
t hat gives purchasers of these conputers who would |ike to upgrade
their conputers an opportunity to secure a Power PC upgrade at an
attractive price.

For alimted tine, Apple is offering its Perfornma 550/560 and
Maci nt osh LC 550 custoners a Power PC upgrade kit for $599. This

upgrade kit will include the conponents necessary to nake the Power PC
upgrade, and w ll also include an additional 4 megabytes of RAM whi ch
wll allowthe PowerPC chip to operate effectively. In addition, the

kit will contain two key software packages: System7.5, the operating
systemfor the Power PC, and the Power PC upgrade for daris Wrks.

I ncluded in the upgrade kit will be a coupon which will cover the cost
of installing the upgrade’ s hardware conponents. Upon receiVving your

upgrade kit, you will only need to take your conputer, the upgrade kit
and the upgrade coupon to your |ocal authorized Apple dealer, who wll
install the hardware for you at no additional cost.

To take advantage of this offer, please fill out the information on
the enclosed formand return it, along wth a paynent in the anount of
$599. You nmay wish to nmake a copy of the formfor your records. Upon
recei pt of paynment and a properly conpleted form Apple will ship the
upgrade kit directly to you within approxi mately 75 days.

Pl ease note that this offer is being nade for alimted tinme only
and that to receive an upgrade kit at this price, custoners nust
respond wi th paynent and a properly conpleted formby no later than [75
days fromdate of service of order]. Because of the [imted
availability of upgrade kits, we will not be able to extend this
deadline, and we will not be offering this upgrade opportunity in the
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future. You should also note that this upgrade opportunity is only
avail abl e to custoners who purchased Perforna 550/ 560 and Maci ntosh LC
550 conputers after April 1, 1994. Should you have any questions
regarding this upgrade offer, please call our information |Iine at
1(800) --. As always, we at Apple view custoner satisfaction as our
nost i nportant product. W appreciate your choosing Appl e and | ook
forward to serving you again in the future.

Si ncerely,

Robi n Abr ans
Vi ce- Presi dent and General Manager
Appl e Areri cas
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APPENDI X B (cont.)

RETURN THI S FORM W TH PAYMENT
(AN ENVELOPE |'S ENCLOSED FOR YOUR CONVENI ENCE)

| amthe purchaser of a Performa 550 / 560 / Macintosh LC 550
(circle the correct nodel nunber) conputer. | understand that | nust
have purchased ny conputer after April 1, 1994, to participate in this
offer and that | rnust include the serial nunber of ny conputer with ny
order. | would like a Power PC Upgrade Kit. Please deliver ny purchase
to the foll owi ng address:

NAME:

STREET ADDRESS.

A TY AND STATE

Zl P OCDE:

M/ check for $599 is enclosed (nake checks payable to Apple
Conputer, Inc.)

Pl ease charge ny Vi sa Master Card Aneri can Express

Oedit Card Nunber Expi ration Date

| hereby certify that | bought an Apple Performa 550, Perfornma 560

or Macintosh LC 550 in (nmont h you purchased your

conput er), (year you purchased your conputer). The serial

nunber of ny conputer is

DATED: , 1997.

Signature
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Appl e Aneri cas
[ addr ess]

FORWARDI NG AND RETURN POSTAGE GUARANTEED

[ ADDRESS]

ATTENTI ON: | MPORTANT POWNERPC UPGRADE OFFER
FOR YOUR PERFORVA 550, MACI NTOSH LC 550,
OR PERFORMA 560 COVPUTER | NSI DE
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APPENDI X D
[ Appl e Anericas Letterhead]
[ Dat €]
Re: Performa 550/ 560/ Maci nt osh LC 550 Upgrade Rebate
Dear [Custoner Nane]:

Qur records show that during 1994 or 1995, you purchased a Power PC
upgrade for either a Performa 550, a Maci ntosh LC 550 or a Perfornma 560
conput er.

Wen we sol d you your Apple conputer, we advertised that it was
"Ready for Power PC upgrade."” For the past several nonths, the Federa
Trade Comm ssion ("FTC') and Appl e have exam ned the upgrade
representations that Apple made in connection with the sales of these
nodel s. Wile Apple believes that the upgrade representati ons were
appropriate, custoner satisfaction is our highest priority and, to this
end, we have reached a settlenment with the FTC which will give
purchasers of these conputers who have not yet upgraded their conputers
an opportunity to secure a Power PC upgrade at an attractive price.

Both we and the FTC believe that it is appropriate and fair to
provi de custonmers who have al ready purchased a Power PC upgrade a cash
rebate in order to put themon an equal footing with custoners taking
advant age of the new upgrade offer. Accordingly, we would ask that you
fill out the enclosed form verifying that you did, in fact, purchase a
Power PC upgrade for a Performa 550, a Macintosh LC 550 or a Perfornma
560 conputer. Upon receipt of your conpleted formand proof of
purchase, Apple will nmail you a check in the anount of $776 to the
address designated on your form (Proof of purchase is not required for
custoners who filled out and nailed to Apple the registration card
included in the Power PC upgrade). Pl ease note that this offer is being
made for a limted time only and that to receive a cash rebate
qualified custonmers nust respond with a conpleted formand proof of
purchase by no later than [75 days fromdate of service of order].
Shoul d you have any questions regarding this rebate offer, please cal
our information line at 1(800) --.

- As always, we at Apple view custoner satisfaction as our nost
i mportant product. W appreciate your choosing Apple and | ook forward
to serving you again in the future.

Si ncerely,

Robi n Abr ans
Vi ce President and General Manager
Appl e Aneri cas
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APPENDI X D (cont.)

RETURN THI S FORM TO RECEI VE REBATE
(AN ENVELOPE |'S ENCLOSED FOR YOUR CONVENI ENCE)

M/ nane is .| purchased a Power PC
upgrade for a Performa 550 / 560 / Macintosh LC 550 conputer
(circle the correct nodel nunber). | understand that Apple is prepared

to provide a rebate of $776.00 for those who purchased Power PC upgrades
for these conputers and that to be entitled to the rebate, custoners
must have either registered the upgrade with Apple at the tine of

pur chase or now provi de proof of purchase.

Pl ease Check (ne:

| previously filled out and nmailed the registration card
t hat acconpani ed ny Power PC upgrade to Appl e Conputer,

I nc.

| did not fill out the registration card when | received
ny Power PC upgrade, but | have encl osed proof-of - purchase

(receipt, canceled check, credit card charge, or original
packing list or original |abel from PowerPC upgrade box).

Pl ease deliver ny rebate check to the foll ow ng address:

NAME:
STREET ADDRESS:
A TY/ STATH ZI P

Signature
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APPENDI X E

Appl e Aneri cas
[ addr ess]

FORWARDI NG AND RETURN POSTAGE GUARANTEED

[ Addr ess]

ATTENTI ON:  CASH REBATE OFFER ENCLOSED FOR
PONERPC UPGRADE PURCHASERS
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UNI TED STATES OF AMER CA
BEFCRE FEDERAL TRADE COW SSI ON

In the Matter of

APPLE COMPUTER, | NC.,
DOCKET NO
a corporation.

N N N N N N N N’

QOVPLAI NT

The Federal Trade Comm ssion, having reason to believe that
Appl e Conputer, Inc., ("Apple" or "respondent”), a corporation,
has vi ol ated the provisions of the Federal Trade Comm ssion Act,
and it appearing to the Coomssion that a proceeding by it in
respect thereof would be in the public interest, alleges:

PARAGRAPH ONE:  Apple is a California corporation with its
of fices and principal place of business |ocated at Ohe Infinite
Loop, CQupertino, California.

PARAGRAPH TWD  Appl e has nmanuf actured, advertised, | abel ed,
offered for sale, sold, and distributed the "Perfornma 550, "
"Maci ntosh LC 550," and "Performa 560" personal conputers, and
ot her conputer hardware and software to consuners. The Perfornma
550, Macintosh LC 550, and Performa 560 nodel s are based on the
Mot orol a 68030 m croprocessor. Wile continuing to pronote the
sal e of these conputers, respondent introduced a new series of
conputers based on the faster, nore powerful "PowerPC'
m croprocessor. Beginning approximately April 1, 1994,
subsequent to this introduction of the new chip, respondent
advertised Performa 550, Macintosh LC 550, and Perfornma 560
conputers as upgradeabl e to Power PC perf or nance.

PARAGRAPH THREE: The acts and practices of respondent
alleged in this conplaint have been in or affecting commerce, as
"comerce" is defined in Section 4 of the Federal Trade
Comm ssi on Act.

PARAGRAPH FOUR  Respondent di ssem nated or caused to be
di ssem nated advertisenents for the "Power PC' upgrade to the
Performa 550 and Perfornma 560 conputers, including but not
necessarily limted to a red sticker that was placed on the boxes
contai ning these conputers, attached as Exhibit A  These



advertisenments contain the foll ow ng statenent:

"Ready for Power PC upgrade.” [ Exhibit Al

PARAGRAPH FI VE:  Respondent di ssem nated or caused to be
di ssem nated advertisenents for the "PowerPC' upgrade to the
Per forma 550, Macintosh LC 550, and Performa 560 conputers,
i ncluding but not necessarily limted to the attached Exhibits
B-D. These advertisenents contain the foll ow ng statenents:

A "And when you're ready to expand your [Macintosh LC
550] systemfor nore performance, you can install an
optional CD-ROM drive, add an Ethernet card, or upgrade
to our new Power Macintosh ™ technol ogy."

[Exhibit B (Print: "Apple Education Recomrended
Products At a d ance")]

B. "Can a personal conputer grow up with your famly?

Wth technol ogy changi ng so qui ckly,
it's only natural to wonder whether the
conputer you buy today will becone obsol ete
tonorrow. That's why Appl e designed the
Maci ntosh Perfornma to work as well tonorrow
as it does today.

You can even add extra nenory or upgrade
your Performa to the PowerPC chip (making it
virtual ly inpossible to outgrow).

Per f orma
The Famly Macintosh"

[Exhibit C (Print: "Can a personal conputer grow up
with your famly?")]

C "A PARENT' S GUJ DE TO COVPUTERS

Every Performa can grow wi th your
famly. Each one has enough nenory, power,
and storage space to serve your famly for
years. However, should you deci de you want
to upgrade in the future, you can expand your
Performa's RAM hard drive storage, and even

2



m croprocessor to keep step with inprovenents
in technol ogy (such as the hot new Power PC
chip)."”

[ Exhibit D (Special Advertising Section insert: "A
Parent's Quide To Conputers.")]

PARAGRAPH SI X Through the use of the statenents contained
in the advertisenents referred to i n PARAGRAPH FOUR, i ncl udi ng
but not necessarily limted to the adverti senent attached as
Exhibit A respondent has represented, directly or by
inplication, that a PowerPC upgrade was avail able to consuners at
the time that they purchased a Performa 550 or Performa 560
conput er.

PARAGRAPH SEVEN  In truth and in fact, a Power PC upgrade
was not available to consuners at the tinme that they purchased a
Performa 550 or Performa 560 conputer. Therefore, the
representation set forth in PARAGRAPH SI X was, and is, fal se and
m sl eadi ng.

PARAGRAPH El GAT:  Through the use of the statenents
contained in the advertisenents referred to i n PARAGRAPHS FOUR
and FIVE, including but not necessarily limted to the
advertisenments attached as Exhibits A-D, respondent has
represented, directly or by inplication, that a Power PC upgrade
woul d be available within a reasonable period of time after the
purchase of a Perfornma 550, Macintosh LC 550, or Performa 560
conput er.

PARAGRAPH NNNE:  In truth and in fact, the PowerPC upgrade
was not available within a reasonable period of time after the
purchase of a Performa 550, Macintosh LC 550, or Perfornma 560
conputer. No such upgrade was offered by respondent for at |east
one year after it began representing that the Performa 550,
Maci nt osh LC 550, or Performa 560 conputers were upgradeabl e.
| ndeed, by the tine respondent nade the upgrade avail able, the
cost of the upgrade approached the cost of an entirely new
conputer with a Power PC m croprocessor. Therefore, the
representation set forth in PARAGRAPH El GHT was, and is, false
and m sl eadi ng.

PARAGRAPH TEN  Through the use of the statenents contained
in the advertisenents referred to i n PARAGRAPHS FOUR and FI VE,
i ncluding but not necessarily limted to the adverti senents
attached as Exhibits A-D, respondent has represented, directly or
by inplication, that at the tine it nade the representations set
forth in PARAGRAPHS SI X and El GHT, respondent possessed and
relied upon a reasonabl e basis that substantiated such
representations.



PARAGRAPH ELEVEN In truth and in fact, at the tinme it nade the
representations set forth i n PARAGRAPHS Sl X and El GHT, respondent
did not possess and rely upon a reasonabl e basis that

substanti ated such representations. Therefore, the
representation set forth in PARAGRAPH TEN was, and is, fal se and
m sl eadi ng.

PARAGRAPH TWELVE: In its advertising of the Performa 550,
Maci nt osh LC 550, and Perfornma 560 conputers, respondent
represented that these conputers were upgradeabl e to Power PC
technol ogy. Respondent failed to disclose that, in order to
obtai n the Power PC t echnol ogy, consunmers woul d need to purchase
and install an upgrade package that included not only a Power PC
upgrade card, but also a newlogic board. As a result, consuners
were not aware that they woul d have to incur the cost and
i nconveni ence associ ated with the repl acenent of the |ogic board.
The fact that a | ogic board was a conponent of the upgrade
package woul d be material to consunmers in their decision to
purchase the conputer. The failure to disclose this fact, in
light of the representations nade, was a deceptive practi ce.

PARAGRAPH TH RTEEN: The acts and practices of respondent as
alleged in this conplaint constitute unfair or deceptive acts or
practices in or affecting commerce in violation of Section 5(a)
of the Federal Trade Comm ssion Act.

THEREFORE, the Federal Trade Conm ssion, on this
day of , 1997, has issued this
conpl ai nt agai nst respondent .

By the Comm ssi on.
Donald S. dark
Secretary
SEAL:

[ Exhibits A-D attached to paper copies of conplaint, but not
avail able in electronic form]






associated with the repl acenent of the |ogic board.

Part | of the proposed order prohibits Apple from
m srepresenting the availability of any m croprocessor upgrade
product. Part Il of the proposed order prohibits Apple from
representing that any conputer hardware product is currently
upgr adeabl e, unless at the time such representation is nade, the
upgrade is then avail able, in reasonable quantities to the public,
gi ven good-faith projections of anticipated demand.

Parts Il and IV of the proposed order address Apple’'s failure
to disclose that the upgrade product for the Performa 550,
Maci nt osh LC 550, or Performa 560 conputers woul d include a new
| ogic board in addition to an upgrade card. Part 11l provides
that Apple, when narketing any m croprocessor upgrade product that
incorporates a new | ogi ¢ board, may not represent that such
product is an "upgrade,” unless it clearly and promnently
di scl oses that a new |l ogic board is a conponent of the upgrade
pr oduct .

Part 1V of the proposed order prescribes a redress program
under which Apple is required to offer a Power PC Upgrade Kit for
t he reduced price of $599 to consuners who purchased a Perfornma
550, 560 or WMacintosh LC 550 conputer after Apple began
advertising themas upgradeable. Under Part 1V, the kit wll
include all of the hardware necessary for the upgrade, as well as
four negabytes of RAM two essential pieces of PowerPC software,
and a coupon for free installation of the upgrade redeenabl e at
any aut hori zed Appl e service |ocation.

Under Part 1V, Apple has the option of providing eligible
consuners with a new Power PC systemin lieu of the upgrade kit.
This provision is designed to protect consuners if Apple runs out
of the hardware necessary to build the upgrade kits. Any consuner
who receives a new systemw ||l have to return the old conputer to
an aut horized Apple dealer. Apple will then be responsible for
arranging for the dealer to transfer all the consuner's data and
peripherals to the new Power PC, and for testing the new systemto
make certain that it is functional.

To conpensate the consuners who have al ready purchased an
upgrade for one of the relevant conputers, Part |V of the proposed
order requires Apple to rebate $776.00 of the original purchase
price of $1, 375. 00.

The proposed order also requires the respondent to naintain
materials relied upon to substantiate clains covered by the order;
to provide a copy of the consent agreenment to all enpl oyees or
representatives with duties affecting conpliance with the terns of
the order; to notify the Comm ssion of any changes in corporate
structure that mght affect conpliance with the order; and to file



one or nore reports detailing conpliance with the order.

The purpose of this analysis is to facilitate public comrent
on the proposed order, and it is not intended to constitute an
official interpretation of the agreenent and proposed order, or to
nodify in any way their terns.



