
UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Robert Pitofsky, Chainnan 
Sheila F. Anthony 

Mozelle W. Thompson 

Orson Swindle 


) 
In the Matter of Toys "R" Us, Inc., ) Docket No. 







The Commission's principal opinion detailed the reasons for our disagreement 
with this argument. We explained the legal basis for ordering fencing in relief in antitrust 
cases: 

It is well settled that once a respondent engages in illegal conduct, the 
Commission's order need not prohibit merely unlawful conduct, but may "close all 
roads to the prohibited goal, so that its order may not be by-passed with impunity." 
FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952). The order may also include such 
additional provisions as are necessary to "preclude the revival of the illegal 
practices." FTC v. National Lead Co., 352 U.S. 419, 430 (1957). Indeed, "those 
caught violating the Act must expect some fencing in." Id. at 431. 

Op. at 89. 

The communications and purchasing policies prohibited by Paragraphs II.C. and 
II.E. are the means used by TRU to implement and police the illegal restraints of trade. 
These paragraphs are accordingly necessary to correct the effects and prevent the 
recurrence of the illegal conduct. 

The principal opinion squarely acknowledges (.s.e..e Op. at 1 (citing United States v. 
Colgate & Co., 250 U.S. 300 (1919))) that legal liability under section 1 of the Sherman 
act does not attach to any truly 



TRU's most serious allegation of irreparable injury involves the application of the 
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III. Harm to Others and the Public Interest 

Because complaint counsel represents the public interest in effective law 
enforcement, we consider the third and fourth prongs together. S.e..e In re California 
Dental Ass'n, 1996 FTC LEXIS 277, at *7-8. 

TRU contends that the issuance of a stay would be in the public interest because 
implementation of the order, and particularly of Paragraphs II.C., ILD., and II.E(1), 
would likely lead to reduced toy output and promotional activity and restrict consumer 
choice. Mem. in Supp. of App. for Stay at 26-29. The requirements of Paragraph ILD. 
go to the core ofTRU's ability to implement and supervise the unlawful vertical and 
horizontal agreements. The Commission already has held that absent these agreements, 
"competition would have driven TRU to lower its prices." Op. 
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I join the decision of the Commission to stay the 
enforcement of Paragraphs II.C. and II.E. of the order in this 
case pending a 


