SEPARATE STATEMENT OF COMMISSIONER ORSON SWINDLE
in Exxon Corporation, File No. 991-0077

In this matter, the Commission has investigated the proposed $80 hillion merger between
Exxon Corporation (“Exxon”) and Mobil Corporation (* Mobil”). The proposed merger would
create the largest privately owned oil company in the world, with both Exxon and Mobil having
extensive operations in terms of exploration, production, refining, pipelines, terminal operations,
wholesaling, and retailing. The Commission has accepted for public comment a consent
agreement to resolve complaint allegations with regard to a number of markets in which Exxon
and Mobil have overlapping operations.

Of the great many markets that are addressed in the complaint and proposed consent
agreement, | dissent only from the provisions concerning the wholesaling and retailing of gasoline
in markets that would be only moderately concentrated after the merger. The proposed merger
between Exxon and Mobil is not likely to lead to consumer harm in the form of higher prices for
gasoline in these markets because of the difficulties that oil companies face in coordinating their
prices in these markets. Unlike my colleagues, | therefore would not require that Exxon and
Mobil divest or assign their retail gasoline stations located in these markets.

A. Overview

The proposed merger would reunite two parts of the Standard Oil Trust. Exxonisthe
successor to Standard Oil of New Jersey, and Mobil is the successor to Standard Oil of New
York. At theturn of the last century, the Standard Oil Trust controlled about 90% of all refining
of oil and other petroleum productsin the United States. See Standard Oil Co. of New Jersey v.
United Sates, 221 U.S. 1 (1911). Since that time, however, al aspects of the oil industry - -
exploration, production, refining, pipelines, terminals, wholesaling, and retailing - - in the United
States and throughout the world have undergone tremendous changes. Simply stated, although
the public may perceive that allowing the merger of Exxon and Mobil is an ominous sign that the
government is allowing the Standard Oil Trust to be reassembled, the merger isnot, as Yogi
Berraonce said, “degjavu all over again.”

The Commission has conducted an extensive and thorough investigation of the economic
effects of the proposed merger between Exxon and Mobil. The Commission has aleged that the
proposed merger would raise competitive concerns in specific refinery, pipeline, terminal,
wholesale, and retail gas station markets in which Exxon and Mobil have competing operations.
The proposed relief that the Commission has obtained to address these competitive concernsis
comprehensive and extensive.

The proposed consent order specifically would require the merged firm to divest up to
about $2 hillion (as estimated by the parties) out of its $80 billion in assets. However, even
though $2 billion in divestitures is a substantial amount, the fact that the amount is arelatively
small portion of the total assets involved underscores for me avital point -- the proposed merger
between Exxon and Mobil appears to be, in large part, a benefit (or at least not a detriment) to



competition and consumers.*

In particular, the proposed merger may allow Exxon and Mobil to readlize efficienciesin
exploration and production without creating any competitive concerns. Following the merger, the
combined firm will own only about 1% of the world’s oil reserves and produce only about 3% of
the world’s oil. By contrast, the national oil companies (such as Saudi Arabia’s Aramco,
Venezuela s PdV SA, and Mexico’s PEMEX) collectively own 90% of the world’s oil reserves
and produce about 70% of the world’s oil. By merging, Exxon and Mobil thus may become a
more effective competitor in oil exploration and production, thereby benefitting American
consumers and the American economy.

| want to provide one caveat about Commission law enforcement in the oil industry.
The oil industry is undergoing and may continue to undergo tremendous restructuring, including
mergers between large oil companies. I1n analyzing the competitive effects of these mergers, the
Commission, of course, applies the standards set forth in the Horizontal Merger Guidelines.
United States Department of Justice and the Federal Trade Commission, Horizontal Merger
Guidelines (Apr. 8, 1997). As concentration increases in some markets as aresult of mergers, it
becomes more likely that the Commission will challenge future mergers that affect those markets.
This greater probability of challenge would not be the result of expansive antitrust enforcement --
rather, it would be the result of the consistent application of the Horizontal Merger Guidelinesto
the changing state of competition in the oil industry. In my view, the Commission can and should
take into account these changes in determining whether law enforcement action concerning a
particular merger is appropriate.

B. Wholesale and Retail Marketing of Gasoline

The complaint alleges that the merger between Exxon and Mobil may substantially lessen
competition for the wholesaling and retailing of gasoline in many and various markets.
Specifically, the complaint defines as a relevant geographic market each of the States from
Virginiato Maine, “smaller areas’ within those states including particular metropolitan areas, and
even “smaller areas’ within those metropolitan areas. 1{is 17a, 18, 31, and 32 of the Complaint.
It also defines as relevant geographic markets five metropolitan areas in Texas (Austin,
Bryan/College Station, Dallas, Houston, and San Antonio), and “smaller areas’ contained within
those metropolitan areas. s 17b, 19, 33, and 34 of the Complaint. The complaint further
defines Arizona and “smaller areas’ within Arizona as relevant geographic markets. s 17c, 21,
35, and 36 of the Complaint.

In analyzing the competitive effects of a merger, it is critical to identify the proper
geographic markets. As explained above, the Commission has alleged that the proper geographic

! See Horizontal Merger Guidelinesat § 0.1 (* While challenging competitively harmful mergers, the
[Commission] seeks to avoid unnecessary interference with the larger universe of mergersthat are either
competitively beneficial or neutral.”).



markets here include everything from entire states to metropolitan areas within these states to
“smaller areas’ within these metropolitan areas, which presumably include counties, cities, towns,
townships, price zones, etc. A geographic market is “aregion such that a hypothetical
monopolist that was the only present or future producer of the relevant product at locationsin
that region would profitably impose at least a‘small but significant and non-transitory increase in
price.’” Horizontal Merger Guidelines at 1.21.

Rather than very large geographic areas (e.g., entire states)? or very small geographic
areas (e.g., price zones), | think that standard metropolitan statistical areas (“ MSAS’ ) arethe
most appropriate areas to use as geographic markets because they are consistent with the general
boundaries of competition in the wholesaling and retailing of gasoline, and they are consistent
with the size of the geographic markets that the Commission generally has used in analyzing past
oil mergers. See British Petroleum Co., plc., Dkt. No. C-3868 (1999) (119 of Complaint) (“cities
and metropolitan areas’); see also Shell Oil Co., Dkt. No. C-3803 (1998) (111 21 and 22 of
Complaint) (San Diego County, California) (Oahu Island, Hawaii).?

The basic theory underlying the complaint is that so-called major brands (including Exxon,
Mohil, Shell/Texaco, BP/Amoco, and Sunoco) currently price as an oligopoly. Mgor brands
allegedly observe the gasoline prices that other major brands are charging at their retail locations
in specific areas, known as “price zones.” Armed with this information, mgjor brands purportedly
adjust their prices only in that particular price zone so that the resulting retail price for their brand
of gasolineisin line with those of other mgjor brands. Because major brands determine their
gasoline prices based on the prices charged by other major brands and not exclusively on cost,
major brands supposedly can and do find it profitable to increase their gasoline prices. Allowing
Exxon and Mobil to merge, it is theorized, would reduce the number of major brands, thereby
purportedly making it even easier to coordinate and maintain higher gasoline prices.

| have reason to believe that the proposed merger between Exxon and Mobil may
substantially lessen competition in wholesale and retail gasoline in highly concentrated markets,
i.e., highly concentrated MSAs. Mergers that significantly increase concentration in highly
concentrated markets are presumed to be likely to cause competitive harm. Horizontal Merger
Guidelines at 8§ 1.51(c). In the absence of proof of entry that istimely, likely, and sufficient or in
the absence of other countervailing considerations that would rebut the presumption of

2 The majority cites Marathon Oil Co. v. Mohil Corp., 669 F. 2d 378 (6th Cir. 1981), as precedent for the
proposition that geographic markets for the marketing of gasoline may include entire states. In that case, the Sixth
Circuit did conclude that, in granting a preliminary injunction, the district court had not erred in using individual
state markets rather than a national market for the marketing of gasoline. Id. at 380. However, simply because a
court found that there were statewide markets for the marketing of gasoline in certain Midwestern states nearly
twenty years ago does not persuade me that today there are statewide markets for the marketing of gasoline in the

Northeastern United States, Texas, and Arizona

3 us ng MSAs as geographic markets also promotes greater consistency in analysis because most oil
industry datais reported by MSA.












