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DEBRA A. VALENTI NE
General Counse

JOHN D. JACOBS, CA Bar No. 134154
Federal Trade Conmi ssion

10877 Wlshire Blvd., Suite 700
Los Angeles, CA 90024

(310) 824-4360 voice

(310) 824-4380 fax

Attorney for Plaintiff

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A
WESTERN DI VI SI ON

CV- 98- 9274 ABC ( CTX)
FEDERAL TRADE COMM SSI ON,
Plaintiff, CONSENT JUDGVENT AND ORDER FOR
PERVANENT | NJUNCTI ON AS TO
V. DEFENDANT THOVAS R FLETCHER

| NFODI RECT, INC., et al.

Def endant s.

N N N N N e N N N N

Plaintiff Federal Trade Comm ssion ("Conm ssion") filed a
Compl aint for a permanent injunction and other equitable relief
pursuant to Sections 13(b) and 19 of the Federal Trade Comm ssion
Act ("FTC Act"), 15 U.S.C. 88 53(b) and 57b, and the Tel emarketing
and Consuner Fraud and Abuse Prevention Act, 15 U S.C. § 6101 et
seq. The Conpl ai nt charged Defendant Thomas R Fl et cher
("Fletcher” or "defendant”) with violations of Section 5(a) of the
FTC Act, as anended, 15 U . S.C. § 45(a), and Sections 310.3(a)(4),
310.3(a)(2)(iii), 310.3(a)(3), and 310.3(a)(2)(iv) of the
Comm ssion’s Tel emarketing Sales Rule, 16 C F. R Part 310.
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Plaintiff Conm ssion and Def endant Fl etcher have agreed to
entry of this Consent Judgnent and Order for Permanent |njunction
("Consent Judgnent" or "Order") by the Court to resolve al
matters in dispute as to Defendant Fletcher in this action.

Def endant Fl etcher has wai ved defenses set forth in Fed. R G v.
P. 12(h) (1), and all clainms under the Equal Access to Justice Act,
28 U.S.C. § 2412, anended by PL 104-121, 110 Stat. 847, 863-64
(1996). Defendant Fletcher has consented to entry of this Oder
wi thout trial or adjudication of any issue of |aw or fact herein
and has agreed that entry of this Oder by the Court wll
constitute notice to himof the terms and conditions of the Order.
Plaintiff Conm ssion and Def endant Fl etcher having requested the
Court to enter this Order, the Court hereby finds and orders as
fol |l ows:

Fl NDI NGS

1. This is an action by the Conm ssion instituted under
Sections 13(b) and 19 of the FTC Act and the Tel emarketing and
Consuner Fraud and Abuse Prevention Act, 15 U.S.C. § 6101 et seq.
The Conpl ai nt seeks permanent injunctive relief against Defendant
Fl etcher in connection wth the advertising, sale, and offering
for sale of information pertaining to governnent auctions and
forecl osed properties.

2. This Court has jurisdiction of the subject matter of
this case and over Defendant Fletcher. Venue in the Central
District of California is proper.

3. The Conpl aint states a clai mupon which relief nay be
grant ed agai nst Defendant Fl etcher under Sections 5(a), 13(b) and
19 of the FTC Act, 15 U S.C. 88 45(a), 53(b) and 57b, and Sections
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310.3(a)(4), 310.3(a)(2)(iii), 310.3(a)(3), and 310.3(a)(2)(iv) of
the Comm ssion’s Tel emarketing Sales Rule (16 C.F. R Part 310), 16
C.F.R 88 310.3(a)(4), 310.3(a)(2)(iii), 310.3(a)(3), and
310.3(a)(2) (iv).

4. The Comm ssion has the authority under Sections 13(b)
and 19 of the FTC Act, 15 U.S.C. 88 53(b) and 57b, and the
Tel emar keti ng and Consuner Fraud and Abuse Prevention Act, 15
US C 8 6101 et seq., to seek the relief it has requested.

5. The activities of Defendant Fletcher charged in the
Complaint are in or affecting comrerce, as defined in Section 4 of
the FTC Act, 15 U.S.C. § 44.

6. Def endant Fl etcher has not admtted liability for the
charges in the Conplaint, disputes the allegations in the
Conmpl ai nt, and contends he has no liability.

7. Def endant Fl etcher has waived all rights to seek
judicial review or otherw se challenge or contest the validity of
this Order. He has also waived all clains under the Equal Access
to Justice Act, 28 U S. C. 8§ 2412, as anended by PL 104-121, 110
Stat. 847, 863-64 (1996).

8. Entry of this Order is in the public interest.

DEFI NI T1 ONS

A "Docunent” is synonynous in neaning and equal in scope
to the usage of the termin Federal Rule of Cvil Procedure 34(a),
and includes witings, draw ngs, graphs, charts, photographs,
audi o and vi deo recordi ngs, conputer records, and other data
conpilations fromwhich informati on can be obtai ned and

translated, if necessary, through detection devices into
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reasonably usable form A draft or non-identical copy is a
separate docunment within the neaning of the term
B. "Informati on gui de" nmeans any docunent that is

advertised, offered for sale, or offered in conjunction with the
sale or marketing of any other itemor service, and which is
represented to contain informati on on how or where consuners can
obtain vehicles or other consunmer products at auction, or how or
where to find properties for sale that have been forecl osed upon
or otherw se repossessed by a | ender, governnent agency or other

or gani zati on.

C. "Tel emar keti ng" neans offering, selling, or marketing
any good or service during the course of a tel ephone call, except
for:

1. t el ephone calls in which the sale of goods or

services is not conpleted, and paynent or authorization of paynent
is not required until after a face-to-face sales presentation; or

2. tel ephone calls that are initiated by a custoner
regardi ng the good or service and which are not the result of any
solicitation paid for, made by, or nmade on behalf of or for the
benefit of, the person or business selling or offering the good or
servi ce.

ORDER
l.
PERVANENT BAN ON SALE OF | NFORVATI ON GUI DES AND TELEMARKETI NG
| T 1S THEREFORE ORDERED t hat Defendant Fletcher is

permanent|ly restrai ned and enjoi ned from engagi ng or
participating, whether directly, in concert with others, or

t hrough any business entity or other device, in:

4
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1. t he advertisenent, marketing, sale or offering for sale
of information guides; or

2. t el emar ket i ng.

.
PROHI Bl TED BUSI NESS ACTI VI TI ES

| T I S FURTHER ORDERED t hat Def endant Fl etcher and his agents,
servants, enployees, attorneys, and all persons or entities
directly or indirectly under his control, and all other persons or
entities in active concert or participation with himwho receive
actual notice of this Order by personal service or otherw se, and
each such person, are hereby permanently restrai ned and enj oi ned
from

A Fal sely representing, expressly or by inplication, that
consuners who purchase information guides relating to seized cars
are frequently able to purchase vehicles in good condition for a
fraction of their wholesale values, including for as little as
$100;

B. Representing, expressly or by inplication, that
consuners who purchase information guides relating to seized cars
are frequently able to purchase vehicles in good condition for a
fraction of their wholesale values, including for as little as
$100, unl ess the defendant possesses and relies upon a reasonabl e
basi s that substantiates such representation at the tinme it is
made;

C. Fal sely representing, expressly or by inplication, that
consuners who purchase information guides relating to forecl osed
homes are frequently able to purchase hones in reasonably good

condition for substantially below their market val ues;

5
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D. Representing, expressly or by inplication, that
consuners who purchase information guides relating to forecl osed
homes are frequently able to purchase hones in reasonably good
condition for substantially below their market val ues, unless the
def endant possesses and relies upon a reasonabl e basis that
substanti ates such representation at the tine it is nade;

E. Fal sely representing, expressly or by inplication, that
a consuner’s checking account or credit card information wll not
be used for the purpose of debiting the consunmer’s bank account or
billing the consuner’s credit card account;

F. Usi ng a consuner’s credit card or bank account nunber,
or any portion thereof, that the consuner disclosed over the
t el ephone, to obtain paynent fromthe consuner’s credit card or
bank account, unless the defendant has disclosed to the consuner,
i mredi ately prior and subsequent to obtaining the nunber, the fact
that such information would be used to obtain paynment fromthe
consuner’s credit card or bank account, and the anount and date of
t he transacti on;

G Causing a consuner to be billed through his credit card
or |l ocal tel ephone exchange carrier account for any product or
service unl ess the defendant has obtai ned the consunmer's express
verifiable authorization to do so;

H. Submitting for paynent a check, draft, or other form of
negoti abl e paper drawn on a person’s checking, savings, share, or
simlar account, w thout the person’s signature on the negotiable

i nstrunent;
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l. Fal sely representing, expressly or by inplication, any
aspect of obtaining a refund, including but not limted to the
ease with which a consuner can obtain a refund,

J. Failing to disclose any nmaterial aspect of a refund
policy in connection with the offering or sale of any good or
servi ce;

K. Fal sely representing, or failing to disclose, any other
material fact in connection with the offering or sale of any good
or service; and

L. Violating any provision of the Tel emarketing Rule, 16
C.F.R Part 310, et seq., including, but not limted to, by:

1. maki ng fal se or msleading statenents to induce the
purchase of information guides, including but not limted to:

a. t hat consunmers who purchase i nformation guides
relating to seized cars frequently are able to purchase
vehicles in good condition for a fraction of their
whol esal e values, including as little as $100;

b. t hat governnment agencies such as the DEA and
| RS regul arly seize vehicles, including vehicles in good
condition, and that such vehicles are regularly sold to
the general public at prices substantially below their
whol esal e val ues;

C. t hat consunmers who purchase i nformation guides
relating to foreclosed hones frequently are able to
purchase foreclosed and repossessed honmes in reasonably
good condition for substantially below their market

val ues; and
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d. that entities such as HUD, Fanni e Mae, and

Freddie Mac regularly forecl ose on or otherw se acquire

homes that are in good condition, and regularly sel

those hones to the general public at prices
substantially bel ow their market val ues,
in violation of Section 310.3(a)(4) of the Tel emarketing
Rule, 16 C.F.R § 310.3(a)(4);

2. m srepresenting, directly or by inplication, that
consuners who purchase such publications on forecl osed hones
will receive listings of honmes |ocated within a reasonable
di stance of where the consuners work or live,
in violation of Section 310.3(a)(2)(iii) of the Tel emarketing
Rule, 16 C.F.R 8§ 310.3(a)(2)(iii); and

3. m srepresenting, directly or by inplication, that
the defendant will pronptly provide refunds to consuners if
the consuners return the defendant’s product within a
specified trial period,
in violation of Section 310.3(a)(2)(iv) of the Tel emarketing
Rule, 16 C.F.R 8§ 310.3(a)(2)(iv).

[T,
PRCHI BI TI ON ON DI SSEM NATI NG CUSTOVER LI STS

| T I S FURTHER ORDERED t hat Defendant Fletcher, directly or
t hrough any corporation, subsidiary, division, or other device,
and his representatives, agents, servants and enpl oyees, and al
ot her persons or other entities in active concert or participation
with him who receive actual notice of this Order by persona
service or otherw se, are hereby restrained and enjoined from

using or providing or arranging for the provision to any person
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(other than a federal, state or |ocal |aw enforcenent agency or
pursuant to a court order) of any nmailing or tel ephone |ist of
past custoners of Defendant I|nfodirect or Defendant Fletcher or
any busi ness whi ch Defendant Fl etcher has owned or controlled

individually or jointly that has sold any information guide, or

of

any other list containing identifying information relating to any

such custoner, including but not limted to a custoner’s nane,
addr ess, tel ephone nunber, bank account nunber or credit card
nunber .
I V.
PROHI Bl TI ON ON TRANSFERRI NG BUSI NESS | NFORMATI ON
| T I S FURTHER ORDERED t hat Defendant Fletcher, directly or

t hrough any corporation, subsidiary, division, or other device or

person, is hereby restrained and enjoined fromtransferring or i

n

any other way providing to any person (other than a federal, state

or local |aw enforcenent agency or pursuant to a court order),
directly or indirectly, any books, records, tapes, disks,
accounting data, manuals, electronically stored data, banking
records, invoices, telephone records, |edgers, payroll records,
ot her docunents of any kind, including information stored in
conputer-maintained form in the possession, custody or control
Def endant Fl etcher, or any trade secrets or know edge, whether
recorded or otherw se, that are in any way related to Infodirect
or any busi ness Defendant Fl etcher has owned or controlled

individually or jointly that has sold any information guide.

or

of
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V.
MONETARY JUDGVENT

| T 1S FURTHER ORDERED t hat judgnent is hereby entered in the
amount of $10, 000, 000 [ TEN M LLI ON DOLLARS] agai nst Def endant
Fl etcher. Provided, however, that this judgnment shall be
suspended until further order of the Court, and provided further
that this suspension shall be subject to the conditions set forth
in Paragraph VIl of this Order.

VI .
REAFFI RMATI ON OF FI NANCI AL STATEMENT

| T IS FURTHER ORDERED that within five (5) business days
after entry of this Oder, Defendant Fletcher shall submt to the
Commi ssion a truthful sworn and notarized statement, in the form
shown on Appendi x 1, that shall acknow edge receipt of this O der
as entered and shall reaffirmand attest to the truthful ness,
accuracy, and conpl eteness of Defendant Fletcher’s Decenber 2,
1998 financial statenent.

VI,
Rl GHT TO RECPEN

The Comm ssion's agreenent to this Order is expressly
prem sed upon the truthful ness, accuracy, and conpl eteness of the
financial condition of the defendant as represented in his
Decenber 2, 1998 financial statenent, which contains materi al
i nformati on upon which the Comm ssion relied in negotiating and
agreeing to the amount and/or terns of the redress paynent stated
in the Oder. |If, upon notion by the Conm ssion, this Court finds
t hat Defendant Fletcher failed to submt to the Conm ssion the

sworn statenent required by Paragraph VI of this Oder, or

10
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submtted a financial statenent that failed to disclose any
material asset, or materially m srepresented the val ue of any
asset, or nmade any other material msrepresentation in or om ssion
fromthe financial statenent, the suspension of the nonetary
judgment will be term nated and the entire judgnment anount of
$10, 000,000 [ TEN M LLI ON DOLLARS] will be inmediately due and
payabl e. For purposes of this Paragraph, and any subsequent
proceedi ngs to enforce paynent, including but not limted to a
non-di schargeability conplaint filed in a bankruptcy proceedi ng,
Def endant Fl etcher stipulates to all of the allegations in the
Comm ssion's Conpl ai nt .
VI,

RECORDKEEPI NG

| T IS FURTHER ORDERED that, for a period of five (5) years
fromthe date of entry of this Order, Defendant Fletcher, in
connection wth any and every business entity of which he is a
maj ority owner, or which he otherwi se manages or controls, is
hereby restrained and enjoined fromfailing to create, and to
retain, in a |location under his control, for a period of five (5)
years follow ng the date of such creation, unless otherw se
speci fi ed:

A Books, records and accounts which, in reasonable detail,
accurately and fairly reflect the cost of goods or services sold,
revenues generated, and the di sbursenent of such revenues.

B. Records accurately reflecting: the nane, address, and
phone nunber of each person that such business entity enploys in
any capacity, including as an i ndependent contractor; that

person's job title or position; the date upon which the person

11
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6. In the event of a denial of a refund request, the
reason for such denial, or if the conplaint was cured, the basis
for determning that the conplaint has been cured.

E. Copies of all sales scripts, training material s,
advertisenents, or other marketing materials utilized, and records
showi ng the nanes of the nedia in which he, his agents,
representatives, servants, enployees, sal espersons, independent
contractors, or persons or other entities managed or controlled in
whol e or in part by Defendant Fletcher, have placed advertisenents
for the sale of any goods or services, the nonths during which
t hose advertisenments were published or broadcast, the caller-paid
and/or toll-free tel ephone nunbers utilized in furtherance of the
sal e of such goods and services, and the |local carriers and/or
t el ephone service common carriers utilized in furtherance of any
sales activities. Defendant Fletcher shall retain such marketing
materials for a period of two (2) years after their |ast use.

F. Al'l contracts, agreenents or witten correspondence with
every supplier of product or information to be resold to
consuners.

I X.
COVPLI ANCE REPCRTI NG BY DEFENDANT

| T 1S FURTHER ORDERED that, in order that conpliance with the
provi sions of this Order may be nonitored,

A For a period of five (5) years fromthe date of entry of
this Order, Defendant Fletcher shall notify the Conm ssion of the
fol |l ow ng:

1. Any changes in his residence, mailing addresses,

and tel ephone nunbers, within ten (10) days of such change;

13
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2. Def endant Fl etcher’s then current enpl oynent,
busi ness address and tel ephone nunbers, a description of the
busi ness activities of each such enpl oyer, and Defendant
Fletcher’s title and responsibilities for each enpl oyer;

3. A statenent describing the manner in which
Def endant Fl etcher has conplied and is conplying with the
provi sions of Paragraphs | through IV of this Oder;

C. Upon witten request by a representative of the
Comm ssi on, Defendant Fletcher shall submt additional witten
reports (under oath, if requested) and produce docunents on
fifteen (15) days’ notice with respect to any conduct subject to
this Oder;

D. For the purposes of this Order, Defendant Fletcher
shal |, unless otherw se directed by the Comm ssion’s authorized
representatives, mail all witten notifications to

Assi st ant Regi onal Director

Federal Trade Commi ssion

10877 W/ shire Boul evard, Suite 700

Los Angeles, California 90024
Re: FTC v. Infodirect

E. For the purposes of this Paragraph, "enploynment"
i ncl udes the performance of services as an enpl oyee, consultant,
or i ndependent contractor; and "enployers" include any individual
or entity for whomthe Defendant perforns services as an enpl oyee,
consul tant or independent contractor;

F. For purposes of the conpliance reporting required by
t hi s Paragraph, the Comm ssion is authorized to conmunicate
directly with Defendant Fl etcher; and

G Provi ded, however, that the Comm ssion shall not

di scl ose any information that Defendant Fletcher provides to the

15
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Comm ssi on pursuant to this Paragraph, and which the Conm ssion
has not independently obtained fromany other source, to any third
party except for |aw enforcenent purposes.
X
COW SSION' S AUTHORI TY TO MONI TOR COVPLI ANCE

| T 1S FURTHER ORDERED that the Comm ssion is authorized to
nmoni t or Defendant Fletcher’s conpliance with this Oder by all
| awf ul neans, including but not limted to the foll ow ng neans:

A The Comm ssion is authorized, w thout further |eave of
court, to obtain discovery fromany person in the manner provided
by Chapter V of the Federal Rules of Cvil Procedure, Fed. R Gv.
P. 26 - 37, including the use of conpul sory process pursuant to
Fed. R Cv. P. 45, for the purpose of nonitoring and
i nvestigating Defendant Fletcher’s conpliance with any provision
of this Order;

B. The Comm ssion is authorized to use representatives
posi ng as consuners and suppliers to Defendant Fletcher, Defendant
Fl etcher’s enpl oyees, agents or sales representatives, or any
other entity managed or controlled in whole or in part by
Def endant Fl etcher w thout the necessity of identification or
prior notice;

C. Nothing in this Order shall Iimt the Conmm ssion's
| awf ul use of conpul sory process, pursuant to Sections 9 and 20 of
the FTC Act, 15 U.S.C. 88 49, 57b-1, to investigate whether
Def endant Fl etcher has violated any provision of this Oder or

Section 5 of the FTC Act, 15 U. S.C. § 45.

16
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Xl .
ACCESS TO BUSI NESS PREM SES

| T IS FURTHER ORDERED that, for a period of five (5) years
fromthe date of entry of this Order, for the purpose of further
determ ning conpliance with this Order, Defendant Fletcher shal
permt representatives of the Comm ssion, within three (3)
busi ness days of receipt of witten notice fromthe Conm ssion:

A Access during normal business hours to any office, or
facility storing docunents, of any business where Def endant
Fletcher is the majority owner of the business or directly or
indirectly manages or controls the business. In providing such
access, Defendant Fletcher shall permt representatives of the
Commi ssion to inspect and copy all docunents relevant to any
matter contained in this Order, and shall permt representatives
of the Comm ssion to renove docunents relevant to any matter
contained in this Order for a period not to exceed five (5)
busi ness days so that the docunents nmay be inspected, inventoried,
and copi ed; and

B. To interview or depose the officers, directors and
enpl oyees, including all personnel involved in responding to
consuner conplaints or inquiries, and all sal es personnel, whether
desi gnat ed as enpl oyees, consultants, independent contractors or
ot herwi se, of any business to which Part A of this Paragraph
applies, concerning matters relating to conpliance with the terns
of this Order. The person interviewed may have counsel present.

Provi ded that, upon application of the Comm ssion and for
good cause shown, the Court may enter an ex parte order granting

i mredi ate access to Defendant Fletcher’s business prem ses for the

17
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pur poses of inspecting and copying all docunents rel evant to any
matter contained in this O der.
Xl
EXPI RATI ON OF ASSET FREEZE
| T I'S FURTHER ORDERED t hat the freeze of Defendant Fletcher’s
assets shall be lifted upon entry of this Oder.
X,
| NDEPENDENCE OF OBLI GATI ONS
| T IS FURTHER ORDERED that the expiration of any requirenents
i nposed by this Order shall not affect any other obligation
arising under this Order.
Xl V.
COSTS AND ATTORNEYS FEES
| T 1S FURTHER ORDERED t hat each party to this Oder bear its
own costs and attorneys fees incurred in connection with this
action.
XV.
CONTI NUI NG JURI SDI CTl ON
| T I'S FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for all purposes.
XVI .
NOTI CE OF ENTRY OF JUDGVENT
| T 1S FURTHER ORDERED that entry in the docket of this
Consent Judgnent by the Cerk of Court shall constitute notice to
Def endant Fl etcher of the ternms and conditions of this Consent
Judgnent, and that Defendant Fletcher waives all rights to contest
in any future proceedi ng whether he was properly served with this

Consent Judgnent.

18




© 0 N o o b~ w N Pk

N RN N N N D N NN P P P P P P P PR R PR
oo N o o0 M WN P O O 00O N o o WDN O

XVI 1.
ENTRY BY CLERK
There being no just reason for delay, the Oerk of the Court

is hereby directed to enter this O der.
The parties hereby stipulate and agree to entry of the
foregoi ng Order, which shall constitute a final judgnent as to

Def endant Fl etcher in this action.

SI GNED AND STI PULATED BY:

Dat ed: , 19
John D. Jacobs
FEDERAL TRADE COWM SSI ON
Attorney for Plaintiff
Dat ed: , 19

Thomas R Fl et cher
Def endant

APPROVED AS TO FORM AND CONTENT:

Dat ed: , 19

Theodore E. Bacon
BACON & M LLS
Attorney for Defendant Fletcher

I T 1S SO ORDERED

Dated this __ day of , 19

United States District Judge

19
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[ APPENDI X 1]

2. | agreed to entry of a Consent Judgnent against ne to
settle the charges in the Comm ssion’s Conplaint. | read the
provi sions of the Consent Judgnent before signing it. |
understand all the provisions of the Consent Judgnent. By signing
t he Consent Judgnment | agreed to be bound by those provisions.

3. On , 19 | | received a copy of the

Consent Judgnent, which was signed by a United States District

Judge and was entered on , 19 . Atrue

and correct copy of the Consent Judgnent | received is appended to
this affidavit. After receiving the entered Consent Judgnent |
reviewed it and confirned it was the docunent | had previously

si gned.

4. I n Decenber 1998, | provided to Plaintiff Federal Trade
Commi ssion ("Comm ssion”) a conpleted and si gned docunent titled
"Financial Statenent of |ndividual Defendant"” ("Fi nanci al
Statenent”), which | dated Decenber 2, 1998.

5. | understand that ny Financial Statenent contains
mat eri al information upon which the Conm ssion relied in
negoti ating and agreeing to the terns in the Consent Judgnent
related to paynment of redress and suspension of the judgnment
anmount of $10, 000, 000.

6. | hereby reaffirmand attest to the truthful ness,
accuracy, and conpl eteness of ny Decenber 2, 1998 Fi nanci al
St at enment .

7. | understand that if, upon notion by the Comm ssion, the
Court finds that the Financial Statenment | submtted failed to

di scl ose any material asset, or materially m srepresented the
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[ APPENDI X 1]
val ue of any asset, or finds that | nmade any other materi al
m srepresentation in or omssion fromthe financial statenent, the
suspensi on of the nonetary judgnent will be term nated and the
entire judgnment armount of $10, 000,000 [ TEN M LLI ON DOLLARS] wi ||

be i medi atel y due and payabl e.

| declare under penalty of perjury under the |laws of the
United States that the foregoing is true and correct. Executed on

, 19 , at , California.

Thomas R Fl et cher

State of , Gty of

Subscri bed and sworn to before me

Not ary Public
My Comm ssi on Expires:
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