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Preliminary Statement

Plaintiff-appellant Federal Trade Commission (“Commission”), seeks emergency relief to
enjoin pending appeal a merger of two of the three manufacturers of jarred baby food, H.J. Heinz
Company (“ Heinz” ) and Milnot Holding Corporation, the parent of Beech-Nut Corporation
(hereafter “Beech-Nut”). The Commission also asks this Court to expedite the appeal and to
schedule argument at the earliest possible date. This motion isfiled pursuant to Fed. R. App. P.
8(a) and Circuit Rule 27(f) and is properly before this Court.

The Commission sought and was denied an injunction pending appeal in the district court,
which nonetheless readily agreed that this case raises “ serious legal issues’ and that “the Court of
Appedls. . . should review what | have done.” Appendix H to Federa Trade Commission's
Motion for an Emergency Appeal (“ App. ") at 6, 15. The court also opined that “expedition was
inorder.” Id. at 15. However, it concluded that it was“simply . . . unable and certainly unwilling
to schedule anything for the Court of Appeals.”* Id.

For the reasons described in detail below, the Commission asks that the Court grant the
relief requested by this motion. The parties otherwise are free to consummate their transaction,
combine the companies, close down plants, share confidential business information, and take other
steps that could make it impractical to recreate premerger competition if the transaction ultimately
isfound to beillegal. Only by granting the requested relief can this Court maintain the status quo

and assure that its review is meaningful.

! Inits Order denying the injunction pending appeal, the district court observed: “The
Defendants have undertaken in open court that they will take no steps to consummate the merger
pending afurther order of the Court of Appeals provided that the FTC files its anticipated motion
for an injunction pending appeal (with a motion for expedited appeal) by Monday, October 23,
2000." App. G.












witnesses and received over 2000 documents into evidence. On October 18, 2000, the court
entered the decision and order that is the subject of this appeal.

The court held that the proposed merger substantially would increase concentration in the
market for the manufacture and sale of jarred baby food in the United States. The court noted that
the proposed merger would “increase the [Herfindahl-Hirschman (“ HHI” )] index to 5285, an
increase of 510 points. . . five times the 100 point threshold established in the Merger
Guidelines.” App. F. a 11.° The court thus said: “[t]here is no serious dispute, and | find, that
the proposed merger would increase concentration in an already highly concentrated market.
That showing and my finding establish a primafacie case.” 1d. at 11-12. The Commission’s
prima facie case was bolstered by proof showing that barriers are high and make entry, in the
court’s opinion, both “difficult and improbable.” Id. at 12.

The court denied the Commission a preliminary injunction because, in its view, Heinz and
Beech-Nut do not compete significantly against each other at the retail level and because the
merger might increase retail competition between Heinz and Gerber. App. F. a 20. The
Commission was contending, however, that the loss of competition was at the distribution level
and the record is replete with admissions that defendants face a“constant threat” of competition

from each other at the distribution level (App. L at 266 (Heinz); App. O at 180 (Beech-Nut))’ and

® This Court has previously based its merger analysis upon the HHI. PPG Indus., 798
F.2d at 1503.

" The district court found 90% of all supermarkets stock only two brands of baby food,
and Gerber isinvariably one of thetwo. App. Fat 5, 24. Heinz and Beech-Nut compete
vigorously to be the second brand on the shelf. Asthe head of Heinz Infant Feeding explained,
Heinz and Beech-Nut are in a “bidding and promotion war,” and one way out was to acquire
Beech-Nut. App. K at 359. At the hearing, Beech-Nut’s CEO conceded that he is concerned
about protecting Beech-Nut’s distribution base against inroads by Heinz. App. P at 925.
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Appellate review of my decision in this case is thus, as a practical matter, available only if
the motion for preliminary injunction is denied. While this observation does not affect the
overall resolution of the instant motion, it is afactor that tips the balance of the equities
dightly in favor of denying the motion.
Id. at 27-28. Thus, the court acknowledged that, absent an injunction, further Commission
review of the merger would be futile, but it denied an injunction because it perceived that
defendants would terminate the transaction rather than pursue an appeal.

ARGUMENT

THE COMMISSION ISLIKELY TO SUCCEED ON THE MERITS OF
I TS APPEAL.

The district court decision turns on several legally erroneous determinations. Each of
these rulings is subject to plenary review by this Court. Ambach v. Bell, 686 F.2d 974, 979 (D.C.
Cir. 1982), cert. denied, 403 U.S. 911 (1971). Accord Ayuda, Inc. v. Thornburgh, 948 F.2d 742,
757 (D.C. Cir. 1991); Foltzv. U.S. News & World Report, 760 F.2d 1300, 1306 (D.C. Cir. 1985);
Friendsfor All Children, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816, 835 n.32 (D.C. Cir.
1984).

This Court “do[es] not afford deference when the appeal presents a substantial argument
that the trial court’s decision was premised upon an erroneous legal conclusion.” Ayuda, 948
F.2d at 757, citing Foundation on Economic Trendsv. Heckler, 756 F. 2d 143, 152 (D.C. Cir.
1985). “When the district court’s estimate of the probability of success depends on an incorrect
or mistakenly applied legal premise, ‘the appellate court furthers the interest of justice by
providing aruling on the merits. .. .”” Air Line Pilots Ass n v. Eastern Air Lines, Inc., 863 F.2d
891, 895 (D.C. Cir. 1988), quoting Natural Resources Defense Council, Inc. v. Morton, 458 F.2d

827, 832 (D.C. Cir. 1972).












415 U.S. 486, 497 (1974), quoting United Sates v. Aluminum Co. of America, 377 U.S. 271,
279 (1964); see Philadelphia Nat’| Bank, 374 U.S. at 370 (law and sound antitrust policy prefer
“growth by internal expansion ... to growth by acquisition”).

B. The Court Erred In Requiring The FTC To Prove Harm To Retail
Consumers

The court denied the Commission a preliminary injunction because it failed to quantify
adverse effects in amarket (retail) other than the one the Commission identified in its complaint
(wholesale). App. Fat 12-13. The wholesale focus of the Commission’s case could not be more
clear. The complaint alleged, inter alia, that “[t]he relevant line of commerce (i.e., the product
market) in which the competitive effects of the proposed merger may be assessed is the
manufacture and sale of jarred baby food.” App. B §12.a. The defendants manufacture jarred
baby food and sdll it at the wholesale level to wholesalers and retailers. Asthe district court
acknowledged, this case is about “distribution competition.” App. F a 14. But the court
erroneoudly determined that such competition was only relevant if directly and quantifiably linked
to prices at the retail level.? 1d. at 11-15. Thiswaslegal error.

Section 7 applies to “any line of commerce” and does not require the government to show
the retail price effects of amerger that lessens competition at the manufacturing and wholesale

distribution level.®® And for good reason. There are thousands of intermediate goods markets

® Numerous retailers testified that the bidding competition between Heinz and Beech-Nut
ultimately benefitted consumers even when it did not directly lead to lower retail prices. App. P
at 143-44, 547, 551, 845-46. A Heinz executive testified to the same effect. 1d. at 619-21.

19 The district court compounded its error by requiring that the FTC quantify the future
price effects in a downstream market. See App. Fat 17. And even when the FTC presented
evidence that wholesale competition benefits consumers, the court held that “it isimpossible to
conclude with any certainty” that any such benefits would be lost as a result of the merger. Id.
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that could be adversely affected if the government had to show anticompetitive effects not just in
those markets, but price effectsin all subsequent downstream markets. For example, when an
automobile manufacturer obtains a better price on tires through a competitive bid, it is not
possible to trace the dollar savings immediately to alower automobile price for consumers. Y et
we know that
not only are the price benefits of a competitive bid not precisely quantifiable absent
competition, but it is authoritatively recognized that competition produces unquantifiable
efficienciesin “al elements of abargain -- quantity, service, safety, and durabily -- and not
just the immediate cost.”
Alliant, 808 F. Supp. at 23, n.5, quoting Nat. Soc’'y of Prof. Eng’'rsv. United States, 435 U.S.
679, 695 (1978). In other words, Section 7 presumes that competition is good, whether the
effects are quantifiable or not. Surely the law does not, and should not, permit mergersto
monopoly or duopoly in industries that provide components of automobiles simply because the

government is unable precisely to trace the savings pocketed by firms or passed on to consumers

in every subsequent intermediate or final goods market.™

The court imposed impossible burdens on the Commission. It is black letter law that Section 7
“can deal only with probabilities, not with certainties.” E.g., FTC v. Procter & Gamble Co., 386
U.S. 568, 577 (1967).

11 Asthe Supreme Court has recognized in another context, this burden would be
enormous, in light of the recognized “uncertainties and difficulties in analyzing price and output
decisons’ in multi-level industries. See lllinois Brick Co. v. Illinois, 431 U.S. 720 (1977).
There, the Court held these difficulties to be so great asto call for a prophylactic rule relieving
direct purchasers from adducing evidence about how anticompetitive overcharges are “passed on”
— and at the same time limited damage actions to such direct purchasers. It turns antitrust
principles on their head to require the government to prove pass-through to ultimate consumers
under Section 7, an incipiency statute that is satisfied “ where in any line of commerce or in any
activity affecting commerce in any section of the country, the effect of such acquisition may be
substantially to lessen competition, or tend to create a monopoly.” 15 U.S.C. § 18 (emphasis
added).
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supermarkets. The fact that there will be only one brand remaining to bid for the second ot on
store shelves post-merger compels the conclusion there will be a significant loss of competition.
Indeed, as the district court observed during the closing argument: “I can’t disagree with the
Commission’s position that Heniz and Beech-Nut are competing and that a merger of the two
companies will end that competition.” App. P at 31.

C. The Court Misapplied The Standards Governing The “ Efficiencies
Defense”

The district court properly stated that efficiencies can overcome the government’s prima
facie case where they are “ merger-specific and cognizable -- i.e., verified and not the result of
anticompetitive reductions in output and services.” App. Fat 21. The court failed however to
address two additional vital requirements. that the efficiencies will (1) produce a significant
economic benefit to purchasers (University Health, 938 F.2d at 1222-23; Cardinal Health, 12 F.
Supp.2d at 62; Saples, 970 F. Supp. at 1089-91; United Tote, 768 F. Supp. at 1084-85); and (2)
outweigh the anticompetitive effects of the acquisition and result in a more competitive market
(Cardinal Health, 12 F. Supp.2d at 64; Saples, 970 F. Supp. at 1089-91). Asthe Eleventh
Circuit has held, efficiencies are to be credited where they are “significant” and “ultimately would
benefit competition, and hence, consumers.” University Health, 938 F.2d at 1222-23. Also, they
must not be based upon conjecture and speculation. Id.

The court’s efficiency analysisis silent on whether the claimed efficiencies will enhance
competition or benefit anyone other than Heinz. Indeed, the court voiced serious doubts about
whether any of these efficiences will improve the competitive landscape or result in lower prices:

“[w]hether Heinz will use the considerable cost savings from the merger to mount a vigorous

14



campaign against Gerber for shelf space and market share remainsto be seen.” App. F. a 23.
“Remains to be seen” is not the standard that the courts or the enforcement agencies have
adopted to determine whether efficiencies are sufficient to overcome the anticompetitive aspects
of the merger. See University Health, 938 F.2d at 1223.

Defendants also did not show, and the court did not find, that the claimed efficiencies
outweigh the possible anticompetitive effects of the merger. The “proven” savings of $9.4 to $12
million are incredibly modest. According to the court, the domestic market for 80 million cases of
jarred baby food is “$865 million to $1 billion.” App. F at 2. Since even a minimal
anticompetitive price increase of 2% (about a penny per jar) would overwhelm the “proven”
efficiencies, the court’s full crediting of such modest efficiencies is stunning, especialy in a market
where Gerber regularly increases prices, and Heinz follows. Id. at 4.

D. The Court Applied The Incorrect Standard In Weighing The Equities

The district court correctly recognized that “if the merger is alowed to proceed before the
full-scale administrative proceedings contemplated by the Federal Trade Commission Act can be
had, the outcome of such proceedings will not matter,” because “it would be impossible as a
practical matter to undo the transaction.” App. F at 26-27. That is a sufficient equity to support
apreliminary injunction. PPG, supra. Because of the inherent deficiencies in divestiture orders,
Congress gave the Commission power to seek pre-consummation injunctive relief in cases such as
thisone. See, e.g., Elders Grain, supra; FTC v. Warner Communications, 742 F.2d 1156 (9th
Cir. 1984); FTC v. Rhinechem Corp., 459 F.Supp. 785, 790 (N.D. Ill. 1978); FTC v. Lancaster
Colony Corp., 434 F. Supp. 1088, 1097 (S.D.N.Y. 1977). Because most acquisitions mean that

corporate assets and operations will be commingled and consolidated, the ineffectiveness of
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efforts to "unscramble the eggs' following a full administrative adjudication dictates that the
public interest in preserving competition can only be safeguarded by a preliminary injunction.

The court, however, erred by holding that that the strong public equity in effective
administrative review was trumped by the possibility, which the court treated as a certainty, that
defendants would abandon the transaction if a preliminary injunction issued. It islegal error for
the court to give dispositive weigh to this quintessential “private” equity: the parties interest in
consummating the merger cannot overcome the strong public equities present here.

The court quoted FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980), for the
proposition that “as aresult of the short life-span of most tender offers, the issuance of a
preliminary injunction blocking an acquisition or merger will in all likelihood prevent the
transaction from being consummated.” App. F a 24. But thistransaction is not atender offer
and issuance of a preliminary injunction therefore will not itsalf “kill this merger.”** Nor will it
interfere with defendants' right of appeal. Just as the Commission may appeal the denial of a
preliminary injunction, defendants may appeal the grant of a preliminary injunction. If they have a
private deadline for completing the transaction, they can choose to extend it pending appeal. See
n.5, supra. Choosing to abandon the transaction is a private decision that affects only the
“corporate interests of Heinz and Milnot,” which, as the district court elsewhere recognized, isa

private equity that should have no effect on the outcome of this matter. App. F at 26 n.9.

12 Milnot is privately held and, from the perspective of Heinz, thisis a small transaction.
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offering price competition, and distinct consumer choice in terms of product quality, and
innovation. Competition during the administrative proceeding will be lost.

Also, Heinz will gain immediate access to the most sensitive commercia data, including
recipes and trade secrets, business plans, marketing strategies, and details of costs and personnel
of Beech-Nut. Even assuming that Heinz does not close Beech-Nut’s plant, divestiture cannot
repair this damage, since what Heinz learns of Beech-Nut’ s internal workings cannot be
unlearned. Asthis Court has held, if business sensitive information is transferred, “ultimate
divestiture will not fully restore competition.” FTC v. Weyerhaeser, Co., 665 F.2d 1072, 1085-86
(D.C. Cir. 1981). Thus, irreparable harm would continue even after divestiture, because Heinz's
knowledge of Beech-Nut will provide it with significant competitive advantages which could
facilitate future anticompetitive conduct.

[1l. DEFENDANTSWILL NOT SUFFER SUBSTANTIAL HARM FROM AN
INJUNCTION PENDING AN EXPEDITED APPEAL

Defendants will not be irreparably harmed by the brief delay occasioned by this Court's
consideration of the Commission’s appeal of the district court's order. Indeed, if the Court grants
the Commission’ s request to expedite this appeal, any delay attributable to the grant of injunctive
relief will cause little or no damage whatever. An expedited appeal would serve both the public's
interest in effective antitrust enforcement and defendants' interest in protecting their commercial
relationship.

In University Health, the Commission also sought an emergency injunction pending
appeal. On April 18, 1991, the Eleventh Circuit entered an order expediting the appea and

directed al partiesto file ssimultaneous opening briefs by April 24, 1991; and short reply briefs by
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