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INTRODUCTION AND SUMMARY

This merger will eliminate competition between Heinz and Beech-Nut and create a

permanent duopoly between Heinz and Gerber. The resultswill be higher prices, lower quality,

less innovation, and ababy food market in which the only two players coexist on the

supermarket shelf. The record contains persuasive evidence that:

Heinz and Beech-Nut bid aggressively for the second spot on the shelf and this
competition leads to greater allowances to retailers and ultimately lower prices and other
benefits for consumers;

Heinz and Beech-Nut compete for sales to consumers with couponing and other
promotions, and this competition isimportant since many consumers purchase both
brands;

This merger will lead to alevel of concentration that this court considers
“overwhelming” both nationwide and in numerous major metropolitan markets where
both Heinz and Beech-Nut have substantia market shares; and

In amarket that the Third Circuit* has recognized offers the potential for tacit collusion,
this merger would greatly enhance the opportunities for coordination, since no
environment is as attractive for collusion as aduopoly, and this duopoly is forever.

These facts are consistent with only one outcome — the merger is likely to harm competition.

The Commission’s prima facie case is undisputed: the defendants concede the relevant

product and geographic market and the substantia level of concentration. The burden therefore

shifts to the defendants to show that these concentration numbers “give an inaccurate prediction

of the proposed acquisition’s probabl e effect on competition” FTC v. Cardinal Health, 12 F.

Supp. 2d 34, 54 (D.D.C. 1998). Thisisadaunting task since no court has permitted a merger to

duopoly in the presence of high entry barriers or where neither firm was failing. Here both

! InreBaby Food Antitrust Litigation, 166 F.3d 112, 138 (3d Cir. 1999).






In their Post Tria Brief® defendants instead seek refuge in United Sates v. General
Dynamics Corp., 415 U.S. 486 (1974), for the proposition that the statistical data presented by
the Commission isnot conclusive. DCL 5, 17. Of course, the FTC isnot relying primarily on
statistical dataand has provided compelling evidence of how the market operates and the likely
anticompetitive effects of the merger. The key instruction of General Dynamicsisto look at the
“structure, history and probable future” of the market. DCL 17. However, each of these factors
militates against the merger:
| Structure: There have been only three significant baby food firms for at least severd

decades. Supermarkets want two baby food products on their shelves and Heinz and
Beech-Nut compete to be the second baby food.

History: Entry barriers have been substantial and the positions of the firms have been
stable for years.

Probable future: Anincreasing tide of supermarket mergers hasincreased the
geographic scope of Heinz and Beech-Nut which are increasingly invading each others
areas. Absent this merger, Heinz and Beech-Nut will continue to enter each other’s

Saples, Ivaco, and Coca-Cola based on the fact that the merged firm had alarge market share.
DCL 31. However, the level of the post-merger market share is not dispositive on the likelihood
of either the potentia anticompetitive coordinated or unilateral effectsin thiscase. Asdescribed
infra, with Beech-Nut eliminated coordination between Gerber and Heinz will be enhanced,
because only 2 firms remain and a duopoly is the easiest environment in which to coordinate.
And without Beech-Nut, Heinz no longer has arival for the second spot on the shelf, making
unilatera anticompetitive harm likely. Finaly, there are numerous cases finding violations with
post-merger market shares smaller than those in this case, including this Court’ s recent decision
in Cardinal Health. PCL 56.

* In this memorandum we refer to the Memorandum in Support of Plaintiff’s Motion for
Preliminary Injunction as“FTCB”; the Reply Memorandum in Support of Plaintiff’s Motion for
aPreliminary Injunction as“FTCRB”; the Plaintiff’s Proposed Findings of Fact as“PFF’; the
Plaintiff’s Proposed Conclusion’s of Law as“PCL”; the FTC’ s Post Triad Memorandum as
“FTCPTB”; the FTC' s Reply Findings of Fact as“RFF’; the Defendants Memorandum of Law
in Opposition to the Commission's Motion for a Preliminary Injunction as“ DB” ; the
Defendants' Post Tria Brief and Conclusions of Law as* DCL” ; and the Defendants’ proposed
findings of fact as“ DFF.”






® Thus, severa courts have enjoined mergers in cases where firms bid against one
another even if they do not succeed in actually winning the bid. See PPG Indus., 798 F.2d at
1505 (rejecting argument that products were complementary); United Tote, 768 F. Supp. at
1071(the fact that United Tote never replaced Autotote “does not necessarily demonstrate alack
of competition between the two suppliers’). Asthe Supreme Court has stated, “[u]nsuccessful
bidders are no less competitors than the successful one.” United Satesv. El Paso Natural Gas
Co,,



of impermissible monopolization.” 1d. These defendants have promised less, ssmply going to
the retailers, providing them aone-sided presentation, knowing that without their support this
dea would be “ DOA in Washington.” PFF 446. Their apparent promise -- value pricing — is
illusory. They simply plan to price below Gerber. And, in any event, even ared promise
would be subject to change in corporate policy, and personnel. A company’s promise to
sharehol ders to maximize profits always trumps a promise to customers to lower prices.

The defendants’ uncharted course must be rejected. It would require this Court to
rewrite antitrust law based on a hopeful guess that this merger would shake up the baby food
category. Such an approach isinconsistent with the law and sound antitrust policy, which
prefers “growth by interna expansionis. .. to growth by acquisition.” United Satesv.
Philadelphia Nat’| Bank, 374 U.S. 321, 370 (1963). Moreover, to do so this Court must assume
that Heinz, when faced with the low-risk prospects of higher profits merely by going aong with
Gerber’s pricing lead, will instead make the decision to compete, with al the risks that would
entail. Perhaps the procompetitive course may be taken for some limited time, but in aduopoly
protected by concrete entry barriers, the incentive and ability to collude will be ever-present.
“The incentive [to collude], of course, is profit maximization.” Ivaco, 704 F. Supp. at 1428.
The parties own business plans demonstrate that they have tried to accommodate Gerber in the
past in order to increase profits, and that post-merger they would have strong incentives, even
absent coordination with Gerber, to price at the higher Beech-Nut price. PFF 328-340, 346-352.
Approving amerger that poses such acompelling threat of future coordination is inconsistent

with the law and antitrust policy.



Defendants' remaining arguments fare no better. Defendants’ claims that powerful
buyers can protect the market offerslittle comfort for consumers: a power buyer is abuyer with
aternatives, and in this case the buyers will only have two sellers for two positions on the shelf.
Moreover, the buyers are not as large or effective at disciplining the market asin those few cases
where the defense has been met. Also, since supermarkets are ssimply the middle person in the
distribution chain, their incentive to resist a price increase is much less than the incentive of a
fina purchaser,” and ultimately, they may just pass on price increases to consumers. The
defendants’ efficiency claims are largely unverified, not cognizable, not merger specific, and
cannot overcome the significant risk to competition posed by thismerger. Finaly, the
defendants’ equitable claim (raised for the first time in their post-trial brief) that the merger
should be permitted because no one else will buy Beech-Nut is not supported by the factsand is
not cognizable under the law. A preliminary injunction under Section 13(b) isclearly
appropriate because the FTC hasraised “questions going to the merits so serious, substantia,
difficult and doubtful asto make them fair ground for thorough investigation, study, deliberation
and determination by the FTC in the first instance and ultimately by the Court of Appeas.”

Cardinal Health, 12 F. Supp. 2d at 45; Staples, 970 F. Supp. a 1071.8

" That is especialy so when demand is not highly elastic (sensitive to price). That isthe
case here.

8 Defendants mischaracterize the appropriate burden for demonstrating the need for a
preliminary injunction. They suggest that the “ D.C. Circuit” has held that the FTC bearsa
“heavy” burden inits preliminary injunction motion. DCL 8, citing FTC v. Occidental
Petroleum Corp., 1986-1 Trade Cas. (CCH) 167,071, a 62,516 (D.D.C. 1986). Of course,
Occidental Petroleumis not adecision of the D.C. Circuit, but rather a vacated decision of the
district court which got it wrong --- ultimately the Commission prevailed and secured relief. But
in any case, the dleged “heavy burden” standard has not been adopted by this court in any recent
decision including Staples and Cardinal.









In an effort to buttress this argument, the defendants suggest that, because Beech-Nut is
languishing and in steady decline, there will be no loss of competition. DCL 119. Defendants,
of course, are not making afailing firm defense because they cannot — Beech-Nut is profitable.
See FTC v. Harbour Group Investments, L.P., 1990-2 Trade Cas. (CCH) 169,247 (D.D.C.
1990). Instead, they are making some type of “flailing firm” defense. They do not actually make
alegal argument because they know that this* weakened competitor” argument hasrarely carried
the day, since, as three appellate courts have observed, “[f]inancial weakness, while perhaps
relevant in some cases, is probably the weakest ground of dl for justifying amerger.” Kaiser
Aluminum & Chemical Corp. v. FTC, 652 F.2d 1324, 1338 (7th Cir. 1981); FTC v. Warner
Communications, Inc., 742 F.2d 1156, 1164 (9th Cir. 1984); FTC v. University Health, Inc., 938
F.2d 1206, 1221 (11th Cir. 1991). Courts have been reluctant to permit acquisitions based
simply on predictions of decline, because they, like the report of Mark Twain's death (in 1897),
may be greatly exaggerated.”

In the most recent case to address thisissue, Ivaco, 704 F. Supp. at 1425, the district

court held that evidence of unprofitability and proof that a shrinking market predestined future

(D. Minn. 1990), the court permitted the merger of second and third largest milk processorsin a
Midwest market because: (1) there was an "absence of entry barriers’ and brand loyalty was "an
insignificant competitive factor,” (1d. a 673), (2) future price competition was ensured by the
power of the milk buyers, the three largest of whom accounted for more than 90% of industry
sdles; and (3) the size and volume of buyers' purchases, and the demonstrated ability to secure
supply outside the geographic market or vertically integrate assured that buyers could prevent
any anticompetitive price increases. |d. a 674, 676. None of these factors are present in this
case. See Cardinal, 12 F. Supp. 2d at 59 (distinguishing Country Lake Foods);United Tote, 768
F. Supp. a 1085 (same).

13 Cable from London to Associated Press, 1897. (Samuel Clemens ultimately died, to
the nation's great loss, in 1910).

10



exit was “insufficient to demonstrate that the firms' past performance [was] an unreliable
indicator of their future ability to compete.” In doing so, the court relied on severa factsthat are
present in thiscase: (1) “both firms, as awhole remain profitable businesses’ (Ivaco, 704 F.
Supp. a 1424; PFF 9, 16, 456); (2) the resources of the parent corporations were substantia
(Ivaco, supra; PFF 456-457); and (3) neither firm had plans of exiting the business (Ivaco,
supra). Thus, the court in Ivaco concluded that while the firms were not as profitable “ as they
would like to be, and while a general declinein the industry may, at some point, cause one firm
to exit the market resulting in further concentration, the evidence did not show that exit by either
firm wasimminent or inevitable.” Ivaco, 704 F. Supp. at 1424. See also Warner
Communications, 742 F.2d a 1164-65 (“acompany’s stated intention to leave the market or its
financia weakness does not in itself justify amerger”); United Tote, 768 F. Supp. at 1083 &
n.17 (rejecting argument that without merger United Tote would be unable to keep up with
technologica changesin the market).

Moreover, in Ivaco the court observed that an environment in which firms compete for
survival was procompetitive. In discussing the possibility of future exit, the court noted that:

firmswill continue to compete for aperiod of time before one firm departs. The

customers will, during that period, benefit from competitive pricing. If neither

firm decides to exit the market, customerswill continue to benefit from

competition. If one firm or the other |eaves the market, its assets could be sold to

afirmin arelated industry, and competition would presumably continue.
704 F. Supp. a 1425.

Finally, the facts of this case belie any effort to cloak either Heinz or Beech-Nut as weak

competitors. Both firms have substantia financia resources, valuable brands, and strong

reputations. Heinz isthe largest baby food company in the world and has substantia resources

11






represent baby food sales of approximately $100 million. PFF 82. A likelihood of harm

16 See Brown Shoe Co., 370 U.S. at 337 (“[A]lthough the geographic market in some
instances may encompass the entire Nation, under other circumstancesit may be assmall asa
single metropolitan area.”); Philadel phia National Bank, 374 U.S. 321 (four-county Philadel phia
ared); Cardinal Health, supra (anticompetitive effects in the Northwest U.S.); Staples, supra
(42 metropolitan markets).

13



The record shows that competition for retail accountsis intensifying, and, absent the
merger, consumers will receive lower prices, more couponing, more choice in three-firm
retail markets, more quality, and other non-price benefits. PFF 85-325.

C. | ntense Wholesale and Consumer Competition Benefits Consumers

Defendants cannot deny that there is intense price competition between Heinz and
Beech-Nut at the wholesale level. What they suggest is that the elimination of wholesale
competition between Heinz and Beech-Nut does not matter either legally or factually. DCL 52.
That is nonsense.

! The Commission has demonstrated that distribution competition between Heinz and
Beech-Nut has beneficia effects on retail prices:
' Defendants compete on discounts and allowancesto retailers. PFF 36, 169-326.
For example,

PX 342 a 52, 56. When Heinz made a proposa to
Winco in Portland, Beech-Nut responded by offering to increase alowances. PFF
262-68. Retailerstestified that discounts and allowances get passed on to
consumers. PFF 247-251, 258, 267.
' Defendants a so compete on up-front paymentsto retailers. PFF 203, 265. While
defendants argue that many of these payments are “fixed,” and thus (according to
defendants) do not benefit consumers, see DCL at 1153, 55; DFF at 1 243-247,

7 Defendants cite no lega authority for the proposition that whol esale competition does
not matter, because they cannot. For example, if Heinz and Beech-Nut were to fix wholesale
prices or otherwise rig their bids, that would be aper se and perhaps crimina violation of
Section 1 of the Sherman Act. Defendants likewise cite no legal authority for the proposition
that the FTC “ must” show that the competition between Heinz and Beech-Nut actualy lowers
retail prices, because they cannot. DCL 52. Numerous mergers at the wholesa e level have been
enjoined without requiring a showing that retail prices would be affected. E.g., United Statesv.
Pabst Brewing Co., 384 U.S. 546 (1966); Cardinal Health,12 F. Supp. 2d 34; Coca-Cola Co.,
641 F. Supp. 1128. Findly, in none of the cases involving bid competition such as United Tote,
Coca-Cola, or PPG did the court require ademonstration that the bid competition actually
benefitted consumers.

14






' Heinz and Beech-Nut observe and respond to the other’s competitive activity.

' Trade marketing makes a substantia differencein retail pricing.

The linchpin to defendants’ rebuttal of this compelling evidence of competition is
Professor Baker’s econometric findings. But these are flawed and unreliable for at least
three reasons.®

' First, the IRI data he used do not accurately measure transaction prices — the
prices consumers actualy pay. Tr. at 1145-46 (Hilke); PFF 221. Professor
Baker's data are based on shelf prices and therefore do not reflect discounts
resulting from coupons and loyalty cards. Tr. at 1043 (Baker), at 1145-46
(Hilke); PFF 102, 221.

' Second, Professor Baker used weekly price data, which are likely to provide
misleading estimates of price elasticities when consumers stock inventoriesin
response to specia promotions. PFF 100-105; RFF 36, 38-39, 44.
' Third, Professor Baker's regressions (DX 617, appendix C) did not account for all
the cost factors that could affect the dependent variable of the regressions and this
may have skewed the results. RFF 36, 37, 48.
In sum, there is compelling evidence that competition between Heinz and Beech-Nut
provides substantia direct benefits to consumers.
1. Post-Merger Coordination isa Likely Result of the Merger
Defendants cannot and do not attempt to distinguish the substantia legal precedent in the

case law and commentary that makes it clear that thisis the type of case in which post-merger

¥ Defendants attempt to diminish the weight of Dr. Hilke' s testimony by suggesting that
he was "perhaps qualified as an economic expert" (DFF 422) and that Hilke "limited his opinion
to anaked review of documents selected by complaint counsel” (DPB fn 18). Of course, Dr.
Hilke was qualified as an expert and the record is unambiguous that he selected his own
documentsfor review. Tr. at 188 (Hilke). Defendants proposed findings contain numerous
mistatements and mischaracterizations of Dr. Hilke' s testimony.

16



coordination is asignificant threat to competition. PCL 77-92. Asthe Supreme Court has
observed the concern is that by eliminating an important riva it will be easier for Heinz and
Gerber to “in effect share monopoly power, setting their prices at a profit-maximizing,
supracompetitive level by recognizing their shared economic interests and their interdependence
with respect to price and output decisions.” Brooke Group Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209, 227 (1993). Because thistype of coordination cannot easily be prevented
through later antitrust enforcement actions, it “is a central object of merger policy to obstruct the
creation or reinforcement by merger of such oligopolistic market structuresin which tacit
coordination can occur.”?® Because of thisthreat of coordination, numerous courts have
enjoined mergers in which the reduction in the number of competitors was far lessthan in this
case. PCL 80.

This merger significantly increases the threat of coordination for several reasons:®

The creation of a duopoly: No environment is as conducive to coordination as a
duopoly. American Hospital Supply Corp. v. Hospital Products Ltd., 780 F.2d 589, 602
(7th Cir. 1986) (“it is easier for two firms to collude without being detected than for three
to do s0.”); Ivaco, 704 F. Supp. a 1428 & n.18 (collusion likely in atwo-firm market
where the firms could easily monitor collusion). Courts have found violations with
reductionsin the number of competitors was far less significant than in this case. PCL

80. Defendants argue that collusion isirrelevant because Heinz and Beech-Nut do not
compete face-to-face on supermarket shelves, and so thereredly are only two firmsin the

2 Areeda, IV Antitrust Law, §901b2 at 9. See also Brooke Group, 509 U.S. a 229-30
(“[(Inthe 8§ 7 context, it has long been settled that excessive concentration, and the oligopolistic
price coordination it portends, may be the injury to competition the Act prohibits’); Hospital
Corp. of Am., 807 F.2d at 1386.

2 We will not repeat the discussion of other factors that strongly point to the likelihood
of coordination, such asinelastic demand and entry barriers, because it is clear that those factors
are present. PFF 377.
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market to begin with. That argument isinconsistent with the position they took before
the Third Circuit.?

The elimination of all or nothing competition: Aswe have set forth at length in
previous memoranda and proposed findings of fact, both Beech-Nut and Heinz have
substantia incentives to undercut each other in bid situations to get distribution because
winning the bid can provide large distribution gains. See PX 58 and PFF 137-143. This
al-or-nothing competition makesit difficult to maintain coordinated pricing not only
between Heinz and Beech-Nut but also with Gerber. Currently, Heinz cannot offer any
assurance to Gerber that it will not drop prices or increase discounts and alowances to
keep Beech-Nut from taking the account. Indeed, the presence of Beech-Nut gives Heinz
an excuse to cheat on a coordinated arrangement. The merger would remove Beech-
Nut’s disruptive influence and make it easier to coordinate with Gerber. Tr. at 197-199,
282-284 (Hilke); PX 782 at 185 (Hilke Report); PFF 341-344.2

History of coordination: Defendants’ successful defense against price fixing charges
under different market conditions is no guarantee that they would not collude post-
merger.** Moreover the Third Circuit observed that the three-firm market was an
environment that “could facilitate explicit or tacit price-fixing.” In re Baby Food
Antitrust Litigation, 166 F.3d at 138. In particular, this merger eliminates some of the
major forces that prevented collusion from occurring.

2 Indeed, Heinz' s brief to the Third Circuit cited documents referring to “intense
competitive activity from Beech-Nut and Gerber.” PX 307 at 718. Heinz' s brief also noted
intensified three-way competition resulting from Beech-Nut’s change in position to a premium
brand through the introduction of the “Stages’ concept, which forced Gerber to “intensify its
competitive efforts by spending more money in trade spending, advertising, and new product
development.” Id. at 19.

% Indeed, defendants’ economic expert in the Third Circuit price fixing litigation

argued that the existence of distribution competition between Heinz and Beech-Nut was
significant evidence that they were not colluding. Phillips Report 150. The elimination of this
head-to-head distribution competition between Heinz and Beech-Nut is amajor factor that
increases the likelihood of coordination. Tr. at 282 (Hilke); PX 782 a 1 84 (Hilke Report); PFF
354-356.

# See Cardinal Health, Inc., 12 F. Supp. 2d at 65 (even if not currently an antitrust
violation, past efforts a coordination suggest that a merger might increase ability to coordinate).
The price fixing charges against the three U.S. manufacturers was not the only time Heinz has
been suspected of price fixing, however. Heinz has been charged with price fixing on dry milk
inltaly. Tr. a 532-33 (Johnson).
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Defendants' other defenseisthat “large, sophisticated buyers’ would protect the market
from anticompetitive conduct.® But asthe FTC has aready demonstrated the defendants’
claimsfall short of the so-called power buyer defense. FTCRB at 18. First, a“power” buyer isa
buyer with dternatives and in a case where aretailer needs two suppliers for two dots, there are
no aternatives. Second, the buyer-side of the market is not particularly concentrated, so that no
individual contract is so large that a single-buyer can induce afirm to deviate from a collusive
arrangement. Compare Country Lake Foods, 754 F. Supp. a 674 (three buyers purchased ninety
percent of the fluid milk salesin the relevant market). Third, even if some buyers were
powerful they could not necessarily protect |ess sophisticated or powerful buyers and in this case
there are less sophisticated buyers. See Cardinal Health, 12 F. Supp. 2d at 60; United Tote, 768
F. Supp. a 1085. Finaly, these retailers might not necessarily protect the interests of
consumers, but might simply pass on any price increase to consumers.® Tr. at 1170 (Hilke); PFF
366. See, e.g., AlliedSignal, 183 F.3d at 575; see University Health, 938 F.2d at 1213 n.13
(discounting ability of insurance companies to prevent anticompetitive price increases since they

would “pass these increased costs on to the individua consumers.”).

# Defendants continue to argue that customer support should be given strong
consideration. Defendants presented numerous affidavits from supermarkets opining that the
merger would be procompetitive. Customer predictions, however, must be rejected unless
“supported by the evidence.” Ivaco, 704 F. Supp. at 1428; see United Tote, 768 F. Supp. a
1084-85 (enjoining merger despite testimony of “numerous buyers’ that the merger would be
procompetitive in creating a stronger rival to adominant firm). Here the weight of the evidence,
derived largely from defendants' own ordinary-course-of-business documents, does not support
those affidavits. Moreover, this court has enjoined mergers even where the only customer
supported the merger. See FTC v. Imo Indus., 1992-2 Trade Cas. (CCH) 1 69,943, at 68,559
(D.D.C. 1989).

¥ Retailerswould have little incentive to strongly resist price increasesif they would
bear little of the burden.
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are dl diminished to the detriment of consumers.” PPG Indus., 628 F. Supp. at 885. After the
merger, the competitive constraints imposed by Beech-Nut will disappear. Asaresult, the prices
at which Heinz will be able to maximize profits may in fact be considerably higher than its
current prices, and its volume levels may be correspondingly lower. Thus, for example, Heinz
may find — its current intentions notwithstanding — that increased prices after the merger
maximize profits and shareholder returns. PFF 485.

V. The Compelling Evidence of Competitive Harm Cannot be Reversed by a Handful of
Gerber Documents

Defendants rely heavily on ahandful of Gerber documents to suggest that Gerber
opposes the merger and that opposition suggests that the ded is procompetitive. DCL 92.3 Of
course, Gerber has not opposed the transaction or even complained to the FTC. Rather, it takes
no corporate position on the merger, because people within Gerber have expressed differing
opinions about how the proposed merger would affect the company. RFF 110. Even if Gerber
had taken aformal position opposing the merger, that opposition would not be dispositive. See
Hospital Corp. of Am., 807 F.2d at 1391-92 (rejecting argument that because a competitor
complaint led to an enforcement action, the merger had to be procompetitive). While some

Gerber documents suggest concern over the transaction, other documents suggest that the

¥ Defendants rely upon several documents that were secured from Gerber in the
discovery process. However, defendants called no witness from Gerber to identify the authors or
to discuss the context in which (and the purpose for which) the documents were prepared. The
documents are hearsay. Moreover, their full meaning isamatter of conjecture and speculation.
Asthe Court observed during defendants’ direct examination of Scott Meader, even a Beech-Nut
business record may contain objectionable hearsay material. (Tr 884.) Unlike the Heinz and
Beech-Nut documents that the Commission relies upon (which constitute admissions and which
defendants had ample opportunity in any event to explain), the Gerber documents should be
accorded little or no weight.
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