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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

COMMISSIONERS: Robert Pitofsky, Chairman
Sheila F. Anthony
Mozelle W. Thompson
Orson Swindle
Thomas B. Leary

                                                                     
)

In the Matter of ) DOCKET NO.  C-3976
)

VALUE AMERICA, INC., )
 a corporation. ) DECISION AND ORDER

)
                                                                     )

The Federal Trade Commission having initiated an investigation of certain acts and
practices of the respondent named in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of complaint which the Bureau of Consumer Protection proposed
to present to the Commission for its consideration and which, if issued by the Commission, would
charge respondent with violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Federal Trade Commission having
thereafter executed an agreement containing a consent order, an admission by the respondent of
all the jurisdictional facts set forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts, are true and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and having determined that it had
reason to believe that the respondent has violated the said Act, and that complaint should issue
stating its charges in that respect, and having thereupon accepted the executed consent agreement
and placed such agreement on the public record for a period of thirty (30) days, and having duly
considered the comments received, now in further conformity with the procedure prescribed in §
2.34 of its Rules, the Commission hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Value America, Inc., is a Virginia corporation with its principal office or place
of business at 2300 Commonwealth Drive, Charlottesville, Virginia 22901.
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expressly or by implication, about the price or cost to consumers of any such computer,
computer-related product or Internet access service when that price, cost, or any rebate is
conditioned upon the purchase of any other product or service, unless it discloses clearly and
conspicuously, and in close proximity to the representation, that consumers must purchase the
other product or service in order to obtain the represented price or rebate and the cost of the
other product or service, including if a service, the length of time that consumers are required to
purchase the service.

Provided, that for purposes of this Part, use of the term “rebate” or “discount,” without any
description or characterization of either term, shall not, in and of itself, be deemed a
representation about the price or cost to consumers of a product or service.

III.

 IT IS FURTHER ORDERED that respondent, directly or through any corporation,
subsidiary, division, or other device, in connection with the labeling, advertising, promotion,
offering for sale, sale, or distribution of any computer, computer-related product or Internet
access service, in or affecting commerce, shall not make any representation, in any manner,
expressly or by implication, about the after-rebate cost of such product or service, unless it
discloses, clearly and conspicuously, and in close proximity to the representation, the amounts of
any and all rebates offered and the total price or cost to consumers of the product or service,
excluding any and all rebate amounts (i.e., the before-rebate price).

Provided, however, if (1) the offer involves only one rebate and no other reductions in the total
price of such product or service, and (2) respondent discloses the amount of that rebate as
prescribed above, then respondent need not disclose the before-rebate price or cost of such
product or service.

IV.

 IT IS FURTHER ORDERED that respondent, directly or through any corporation,
subsidiary, division, or other device, in connection with the labeling, advertising, promotion,
offering for sale, sale, or distribution of any Internet access service, or any computer or computer-
related product for which the price, cost or any rebate is conditioned upon the purchase of
Internet access service, in or affecting commerce, shall not make any representation, in any
manner, expressly or by implication, about the price or cost to consumers of such Internet access
service, unless it discloses, clearly and conspicuously:

A. the dollar amounts of any and all fees, charges, rebate repayments, and other costs
consumers are required to pay to cancel the Internet access service;
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B. (1) that consumers may have to pay long distance telephone charges, hourly
surcharges, or other costs in excess of local telephone service charges to access the
Internet service, if that is the case; and (2) a means for each consumer to ascertain
whether he or she would incur such costs or charges to access the Internet service
and the amount of any such costs or charges.  Provided that respondent may
comply with Part IV.B (2), above, by disclosing a means by which consumers may
obtain information from the Internet service provider about available access phone
numbers and the amount of any hourly surcharges or other costs to access the
Internet service, and by advising consumers to contact their local telephone
company to determine whether using the access telephone number closest to them
will incur charges in excess of local service charges; and

C. the amount of time required for purchasers to receive any rebate. 

Provided that in the case of advertisements disseminated through an interactive electronic
medium, such as software, the Internet or other online services,  respondent may make the
disclosures required by this Part through the use of a hyperlink.  In addition, 

1. for Part IV.A, above, any such hyperlink must be labeled: “Early Cancellation of
the Internet Service May Result in Substantial Penalties.  Click Here.”;

2. for Part IV.B, above, any such hyperlink must be labeled: “You May Have to Pay
Significant Telephone Charges to Use the Internet Service.  Click Here.”;

3. for Part IV.C , above, any such hyperlink must be labeled: “Time to Receive
Rebate.  Click Here.”

V.

IT IS FURTHER ORDERED that respondent Value America, Inc., directly or through
any corporation, subsidiary, division or other device shall not violate any provision of the Mail or
Telephone Order Merchandise Rule, including but not limited to:

A. Soliciting orders for the sale of telephone order merchandise unless it has a
reasonable basis to expect that it will be able to ship some or all of such
merchandise within the time stated in the solicitation or, if no time is stated clearly
and conspicuously in the solicitation, within thirty (30) days after receipt of a
properly completed order, as required by 16 C.F.R. § 435.1(a)(1);

B. Where respondent is unable to ship within the applicable time set forth in 16
C.F.R. § 435.1(a)(1), failing to offer to the buyer, clearly and conspicuously and
without prior demand, an option either to consent to a delay in shipping or to
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on the list.  The phrase:  “NOTICE:  REFUND CHECK ENCLOSED” shall
appear on the front of the envelope transmitting the Refund Notice in typeface
equal or larger in size to 14 point.  The words “Forward and Address Correction
Requested” shall appear in the upper, left-hand corner one-quarter of an inch
beneath the return address.    

Provided that, in lieu of mailing a refund check to any eligible purchaser,
respondent may credit each such eligible purchaser’s credit card or debit card
account for the amount stated on the list required by Part VII.A, and shall send the
Refund Notice via electronic mail.  The subject line of the electronic mail shall
state “Refund Credit.”  The Refund Notice shall include the amount of the refund
credit and the date such action was taken.  

The Refund Notice shall not include any information other than that contained in
Appendix A, nor shall any other material be transmitted with the notice, except for
a refund check, if applicable. 

C. Within sixty (60) days after the date of service of this order, respondent shall
furnish to Federal Trade Commission staff:

A. a copy of the list required by Part VII.A,

B. for each eligible purchaser, (a) the amount, check number and mailing date
of the refund check mailed to such purchaser, or (b) the amount credited to
such person’s credit card or debit card account, and the date on which it
was credited.

VIII.

IT IS FURTHER ORDERED that respondent Value America, Inc., and its successors and
assigns, shall for five (5) years after the last date of dissemination of any representation covered
by this order maintain and upon request make available to the Federal Trade Commission for
inspection and copying:

A. All advertisements and promotional materials containing the representation; 

Provided however, that in the case of advertisements and promotional
materials disseminated by means of an interactive electronic medium,
respondent and its successors and assigns may comply with this provision
by maintaining and making available all advertisements and promotional
materials for computer or computer-related products or services for which
the price, cost or any rebate is conditioned upon the purchase of Internet
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APPENDIX A

REFUND NOTICE 

[To be printed on Value America, Inc. letterhead]

[Date]

[Name and address of recipient]

Dear [recipient’s name]:

Our records show that you have an outstanding order of merchandise from Value
America.  Pursuant to the terms of an agreement with the Federal Trade Commission concerning
our merchandise delivery practices, we have agreed to provide full refunds to any customer whose
shipment has not been made within ten days of the date we promised.  Because your merchandise
has not been shipped, you are entitled to a refund.

We have [enclosed a refund check] [credited your charge or debit card on [date]] for
[amount of redress].  This amount includes the purchase price(s) for the merchandise you ordered,
plus any taxes and shipping and handling charges.  If you still wish to purchase the merchandise,
you may reorder it from Value America.

Please call toll-free 1-800-XXX-XXXX or see our website at www.va.com if you have
any questions.

Sincerely,

[Name and title of Value America, Inc. official]


