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that AHP's document production schednie was impeding complaint counsel’s trial
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15 untfounded and moot.
Complaint counscl’s motion to compel AHP to produce a custodian of records for
deposilion is similarly unfounded and unnecessary. Complaint counsel served the notice

of deposition on July 11. (See Exbibil C to Complaml Counscl’s Motion Lo Compel.)
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28, that AHP expected “that its document production will be substantially complete by
Scptembér 28” and that it would lel complaint counsel know prompily il thal expectation
changed. AHP expects that ils document produciton will be complele before October 3,
the date requested in complaint counsel’s motion. And AHP will make a custodian
avatlable for deposilion duning the week of October B,

FACTS

AHP’s Rolling Document Production

After having received numerous documents from AIIP during the Commission’s
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Om June 26, AHP began its rolling production of documents in response to
complaint counsel’s request. Its June 26 production consisted of two boxes of

organizational charts, which werc provided carly fo complaint counsel to enabls
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believed tteeded 10 be scarched. On July 19, AHP provided complaind counscl with a list
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search list contained 7% employees from AHP's corporate headguartiers in Madison, New
Iersey, ESI Lederle in St. David’s, Permsylvania and Pearl River, New York; Wyeth
Ayerst I__,ahoratories in St. David’s, and AIL Robins in Richmond, Virginia. After

pruvidin'g the initiz! search hist, counse! continued to conduct employee interviews, and
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Motion to Compel,) That topic had not been coverad in complaint counsel’s sarlier
document request, and once again, AHP had {o underiake the process of reviewing
organization charls, interviewing employees, anid condecting file searches, {See Hxhibit
2.) |

{n September 10, counscl for AHFP spoke with complaint counsel abont AHPs

docoment production. Complaint counsel expressed concert that AHP™s document
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indicated thut their (rial preparation work was being impeded by AHP's rolling document
production. (See Exhibit 2.)
Notice of Deposition of Records Custodian

On July 11, cosmplainl (:J.Uun:it:] served om counsel for AHP a notice of deposition
for & custodian of records. (See Exluhit { to Complaint Counsel’s Motion to Compel.)
The notiee of deposition specified three lopies aboul which the deponent was requested to
testify: the process for idenlifying files responsive to comyplaint counsel’s document
request, description of procedures for withhelding privileged documents, and a
descr'rpti-;m of AHP’s dacument retention policies since 1995, At the same time complaint
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reazonably assumed that complaint ecunsel did not, at least at that time, wish to schedule
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B Complaint counsel noliced depositions of other respondents” employees

2)

Ini the face of these facts, complamt counscl will be hard-pressed to identify for
the Court a single way in which AHP’s rollimg document production has hindered
complaint counsel’s ability to prepare [or toal. And indeed, complaint counsel have

failed to do so lo date. In any cvent, AHP will complete its production belore October 3,
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Schering-Plough Corporation, }
a corporalion, } Docket No, 9297

LUpsher-Smith Laboratories, ;
a corporaiomn, )
)

and I
}
American Home Productls Corporation, )
a ‘corporation. )
)

CERTIETCATE OF SERVICE

I, Amka Banders Cooper, hereby certify that on September 27, 2001, 1 causcd & truc and



Federal Trade Commission
601 Pennaylvania Ave,, NW,
Room 3115

‘Washington, 1.C. 20580
Fax (202) 326-3324

Robert Paul

Christopher Curran

White & Case LLP

61 Thirfecrth Street, N.W.
Washington, 1.C. 20005
Fax (202} 639-9355

Laura 8. Shores

Howrey Simon Ameld & White LLP
1299 Punnsylvania Ave., NNW.
Washington, 10.C. 20004

Fax (202} 383-6610

Anika Siﬂcr& Cooper

Amold & Porter
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ARNOLD & PORTER it SeodorsGonpen

Anika_ Coopenidapoitercorm

- EEEWJ&E‘?

5D Twelfth Streel, My
Washingioen, DC 20004. 12086

July 19, 2001

VIA FACSIMILE AND HAND DELIVERY

Andrew 5. Ginsburg, Esg.
Federal Trade Commission

. i T

o] Pennsy YAIIA . ©oAvenue. NUW.
Washington, D.C. 20580

Re:  In the Maller of Schenng-Plough Com., el al., Docket No. 9297

Dear Mr. Gmshurg:




ARNOLD & PORTER

Andrew 5. Ginshurg, Hsq.
July 19, 2001
Page 2

charts that were produced one weck apo, it scems to me that the best course of action
would be Lo sel up a call with us to discuss those concemns. 1f the patties then find Lhal

they cannot reach accord, the nexd step would be for Complaint Counscl 1o file a motion
to compe! a breader search.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

)
}
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a corporation, } Dacket No. 5297
)
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and

American Home Products Corporation,
2 corporation.
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DECLABRATION OF ANIKA SANDERS CQOPER IN SUPPORT OF

RESFONDENT AMERICAN HOME PRODUCTS CORTORATION'S

RESPONSE TO COMPLAINT COUNSEL*S MOTION TO COMPEL
RESPONDENT AMERICAN HOME PRODUCTS CORPFORATION 10
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Two boxes of dociunents were subtilted on June 26, 2001 conlaining
organizaticnai charts for relevant AHP divisions. One box of documents was

produced on July 3. Ten boxes ol documents were produced on July 24. Six
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Dnc box of docoments was produced on Angust 14, Two boxes of documents

were produced en August 17, Three boxes of documents were produced on
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Corplamt counse! produced 2 boxes of documents o ARP on July 27, 2001 and

vre small file of documents on Augusi 2, 2001, Complaint coungel has not
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FEDERRELTRABECOMNASSION

WASHIMGTION, 1.0 20580

Bureen of Cwmpetibian

July 19, 2001

_ . _¥iaIIS Malland rlecreewin anafl

wrika Sanders Cooper, Zso. | H Y

Arnold & Porter
555 Twelfth Street, NW
Washington, D.C. 20004-1204

Re: Federal Trade Commmission v. Schering-Plough Corporation, et al.
Docket No, 9297

Dear Ms. Ceoper:
?‘&ﬂgfrrr‘.iﬁﬂnhiﬁ i_jnmel’i npgiaringriu argrh Ut eravamiend af ool NG ol el e——
= ¥ :

. J
bave any questions or concerns, do nol hesitate to call me at {202) 326-2306. | look forward to
reviewing AHP’s search list.
Sincerely,
Steve Vieux

Counsel Supporting the Complaint



Complaint Counsel’s Preliminary Search List

. Bradley Albert: Mr. Alberl is an allorney in the Bureau of Competition, Division of
Health Care Services and Produets, assigned 1o this matter.
2. Palnoia Allen: Ms. Allen is an investigator in the Burcan o Compelition, Division
Lm0 f G il W VY u[(! gy e —_—
LE’= - -
__—-
3. Yaa Apori: Ms. Apon s an attomey in the Borean of Competition, Division of Health

Care Services and Products, assigned to this matier,
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Health Care Scrvices and Products, assigned to this matter.

5. Pinllip Eisenstat: Mr. Eisenstat 18 an allomey in the Bureau of Competition, Division of
Health Care Services and Products, assigned to this matter.
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Sun*i-;::cs and Products, assignad to this matier.

Steve Vieux: Mr. Vieux is an atlomey in the Burcau of Competition, Division of Health
Care Scrvices and Products, assigned to this matter.
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UNITLL $TATES OF AMERICA
FEDERAI. TRADE COMDMISSION
WASLINGTION, TC. 20580

#aren Dokzt
Afariry

Mhzezl Ll
(HIZ) Z26-00 2

sepiember 12, 2001

Anika Sanders Cooper, Tsq.
Armold & Porter

555 Twellth Strect, NJW.
Washineton. D.C, 20004~ 124

Products Cotporation, Dockel No. 2267
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Tin the Marter of

SCTIERIMNG-PFLOLGH CLRFORATION, Docken Mo, 9247

A O AL,

UPEHER-SMITH [ABORATORIES 1IMNC_

A coEporivm,

it

AMERICAN HOME PRODUCTS CORPORATION,

AL COTRITAE e

NOTICE OF DETOSI'TTON
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EXHIBIT A

TOPICS OF INQUIRY

1. Identification of all steps and procedurss taken by Schering-Plough Corporation to locate
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Ire the: it er o

SCHEREMF-PLOUGCL CORPORATION, Twcdeet Mo, 92407

o commnalion,

TUPSRER-S3WITH LABCRATORIES, LNC.,

8 cHpombon,

AMERICAN TTOME FRODUC IS CORPORA TN,

& corporation,

NOTICE OF DEPOSTTION

PLEASE TAKE NGTICE, that pursuant to Rule 3.33(¢) of the Federal ‘I rade Commission’s
Rules of Practice for Adjudicative Proceedings, complaint counsel will take the deposiiion of
responrdent Upsher-Smith Lahoratories, Inc., as represented by one or more designated officers,
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EXHIBIT A

1. Identification of all stcps and pmcedu;reas takan b}' Upshcr—Snuth Labnratnmcs Iru: tu
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the Production of Documenis and Things. This includgg, but ig ot limiled (o
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FROM FATTE % CASE [LF OC (PUER 7. 24701 12:24/8T 12:21/50. 4882775908 P 3

‘ Y ALM
«ok Lnogics WHITE & CASE parrii)
‘ ek UNTED Lty e R ORI
waLelNETAN, O . . HP 2 HI Miuw Gl e
: S0 THLHTFEN"I-'H STFIEET. IR HOHE EFHR
JARL AT,
BEALIM Surr a0 SouTk A bHTHAL
FAATFIELAYA CINDARDAE
Tty WASHIAGTON, O,C, 20005-3807 Tarvn
gmEIDEN
“‘;'.?::':-::‘R:r TELEFHOHE: {I - 202 SE&-3500
Harbume FACSIMILE: [I-=D2!&310-3355 e
INKI BITLOH
1 TANBUL
LMD N DIHEL QAL [202) 624-3648T ———r—
HILAK
haacen E-MaIL: rmalikwhilscase com WERIOD CITE
Enan.:: FhO FAlLE
IHE
LYRE MMOLH
Walk aw JAHAMNEL B irm
July 24, 201

VIA FACSIMILE

v & [vindbhom Feo
— -

: T

601 Femsylvania Avenue, H.W.
Waghington, D.C. 20580

Re: Schering-Plough Corp., Upsher-Smith Laboraortes, Ine.,
American Heme Products Carporation, Docket No, 9297

DE# Mr. Gensburg:
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. Complaint Counsel's notice of a Rufe 3.33(c) deposition for Upsher-Smitk  Upsher-Smith
believes that 2 custodian deposition is unnecessary at this stage of its production.
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+£ Labun Tl LA Sl T PAATHERGH &
Andrew 5. Gmsburg, Bsg.
Page2

product privileges. A deposition that secks to probe into issupg relating to privilege is improper,
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pradmges 8 log will iasoes as to privilege hs ripe,

Lastly, any inquiry imo Upsher-Smith’s document retemtion and destruction: policics s

! | _. MMM%’ docunsot reavest No. 29, Unsher-Smith has Emdv garved

Please let e know if you have any questions. We kope shat you will agree thar an
Uipsher-Smith custodian deposition is both unnecessary and viwarranted.

Sincercly,
Doy Mok
Rapeev K. Malik

¢t. Cathy Hoffinan, Esq.
Leura 8. Shores, Esq.
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EXHIBIT &



0T FTANE FRI 13:08 FAR 202 J26 3981 FEDERAL: TRADE--BC/Bealth Ruoos

LMITED STATES OF ArdER A

FEDERAL TRADE COMMISSION
WAZHMGTON, D, 2040

PiriEp M. Disental

Drirdot Drinf

White & Cage

601 Thirteenih Strect, N.W,
Suite 00 Seuth

Washington, D.C. 20005-3807

Products Corporation, Docket No. 257,
Deyr Mr. Malik:

I am wriing in response 1o your deiter o Andrew Ginsborg of this office, explaining why
;?u object to our deppgition upder Rnle 3.33{c) fpquizing Inky the dogument search being
W e —




WI FRE 12:10 FAXL Z0% JZ0 23R4 FERFRAL TRABE--AL- Aealth Famt
. L
- L
- R e —

Pagel

parifer investipational subpuens, comptaint connsel cannot rely on a similerly limibed scorch for
the Complainl Counse? s First Request for the Produstion of Docnments and Things Tasued to
Upsher-3mith Eaborateies, Ine, (“Fisst Document Request t Upsher-Smith™). While we can
identify certain categorics of docutncnts for which wa received no or virmally no documents, we
havo mwajful'tellmg in what other areas relmram dncmmmts exiet but were aot prndnr:ﬂd.
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teviewing the documents and then simply discuss any fdeficiencies with you  Given the delay you
hiave alresly imposed upon s in obtaining doqoments, and the fact that you will noi begin

- wgw documents until itk Anenat i saugst ek thal jone. We sorved the First Degument
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