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modification of the ten-year old decree to remove the cloud over legitimate future

activities.

Finally, the Association needs a ruling by the FTC regarding this secoBd possible

protest as soon as possible because it cannot wait until the Plan is implemented to take

such action. The Association would lilke any such protest to commence when the Plan
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For the above reasons, the FTC should modify its order to limit its scope to price-

fixing.






REFORE THF, EEDFRAL TRADF, COMMISSION |
—
Federal Trade Commission ' ’

- Superior Court Trial Lawyers' Association

MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR MODIFICATION OR

ol oy RACEWASNOT IR N~
\ N - )
, .

PRICE-FIXING

Thomas C. Willcox
Attorney-at-Law

601 Indiana Avenue, NW
Suite 500

Washington, D.C. 20004
Office: (202) 638-7541

3 o E, ATar 447175 . ,

-’

===

Counsel for
Respondent Supenor

P

‘!\




: TABLE OF CONTENTS
L SUMMARY OF MEMORANDUM . ... ... 5

II. FACT S oo e 7
A. The SCTLADECISION ..ot vttt et et e e e e e e e e e 7
B. The Decree ... ... e e e e e e e 8

C. The Impact On The Market For Court-Appointed Legal Services Of The
Compensation Crisis, And The Proposed Protest and Its Competitive Impact

3. The Proposed Protest Is Procompetitive ......................... 10
D. The Threat of FTC Action Based On The Decree Prevents the Association From
Considering The Proposed Protest As A Procompetitive Responses to Unlawful
Behavior By the COUrt ... ..ouvee et 11
III.  THE FTC SHOULD REOPEN THE DECREE AS SOON AS PRACTICABLE
BECAUSE THE ASSOCIATION CANNOT WAIT FOR AN INDEFINITE
SUSPENSION OF PAYMENTS IN ORDER TO SEEK A MODIFICATION OF THE
DECREE .. 12
IV. ~ THE FTC SHOULD MODIFY OR INTERPRET THE DECREE TO LIMIT ITS SCOPE
TOPRICE-FIXING . . ..o et e e e e e 12
A. The FTC Should Modlfy the Decree Because Modification Is In The Public
Interest . ... 13
L. The Proposed Protest Is Not A Violation of the Explicit Terms of The Decree
......................................................... 14

Rl 1 V9. O SPFERS WL N - W Dl L ™ 41 D = b =g W

_—




TABLE OF AUTHORITIES

Cases

Associated Press v. United States, 326 U.S. 1 (1945) .. ... viviiiiiiiiiiiiiiienenennns 19
Blackburn v. Crum & Forster, 611 F.2d 102 (5th Cir.) cert.denied, 447 U.S. 906 (1980) . . 21
Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1 (1979). ....... 24
Camenish v. United States, 553 F.2d 1271 (D.C. Cir.1975) « . e vvuveurnnennnnneanennns 10
Chastain v. AT & T, 401 F.Supp. 151 (D.D.C.1975) ....iitiiiiienriieinrnneneannnn 24
Chevron Corp., 105 F.T.C. 228 (1985) . .o i i iiiiiriiiiineennnesenasenoasnnanennns 14
Clamp-All Corp. v. Cast Iron Pipe Inst., 851 F.2d 478 (1st Cir. 1988), cert. denied, 488 U.S.
1007 (1989) +ivivviiieeeeonecesaassssnansnssoassosssasansssaasosasansonassans 18

{;’]ﬁ ‘}”E‘;*qr MAatal Dwende xr Amamiaan Datwnlanvm Thnot ‘gﬁﬁ 'vjﬂﬂ'(imﬂr ]_9;8?\ ]s
—:

o

E.A. McQuade Tours, Inc. v. Consolidated Air Tour Manual Committee, 467 F.2d 178 (5th

L0 T ) T e 23
Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc.,365 U.S, 127 (1961)
............................................................................. 7

ij&’_: — i Y n_* — it - i - N ————————————————————————————— N } — ,

N ——————-—-e-e-ee
T Y (G i e I S — ‘-.

FTCv.SCTLA, 107 F.T.C.510(1986) . . ¢ e e et vviiiieiiineecnnnnncensacnnnnss 9,15, 24

FTC v. Superior Court Trial Lawyers' Association, 493 U.S. 411 (1990) ............. 7,8

Klor's Inc. v. Broadway Hale Stores, Inc., 359 U.S. 207 (1959) . ..o v iiiiiiiiiieiinnen, 19

NAACP v. Claiborne Hardware, 458 U.S. 886 (1982) .......cciiiiiiiiiiiiiiiinane, 8

aty 'B‘l-llani?t( f sional Enaincovc v Tlnitad CStatoc A ITC A70Q0 (1070 14 17
, e oo
1

Northern Pacific R. Co. v. United States, 356 U.S. 1 (1958) ... cvvreiriiniiiniinnn.. 16
Northwest Wholesale Stationers, Inc. v. Pacific Statlonan & Printing Co., 472 U.S. 284
(1985) ...................................................................... 19



Affidavit of Dr. James Ratliff, Senior Economist, Law and Economics Consulting Group .. 11,
‘ ' 13,15

\\Dottie\my documents\SCTLA\Memorandums In Support of Petitions\Memorandum in Support of Petition.wpd 19Sep01, 4:24 PM 4



. SUMMARY OF MEMORANDUM

In 1990, the Supreme Court held that collective action by the Superior Court Trial
Lawyers' Association ("the Association™) to increase the rates paid to its members constituted
unlawful price-fixing {Section IL. A, p 8}. As a result of this decision, the FTC imposed an

injunctive decree (the "Decree") on the Association which prohibits group boycotts by the

Association of the Court relating to any effort to "fix, increase, stabilize or imiact in ani wai the
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Association that any of its members engage in such activitz. iSection II.Bi p.10 }. The
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any lawyer from providing court-appointed legal services" in connection with any unlawful
boycott. {Section II.B, p. 8}. Thus, the Association cannot at this time discuss meaningfully the
possibility of the Proposed Protest. {Section IL.D, p. 15}.

Obviously, the Association makes this request now because it cannot meaningfully consider

a work stoppage as a response to an indefinite suspension of payments unless it knows that the
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Accordingly, if the Association were to wait until the indefinite suspension of payments takes

place before requesting a modification. from the FTC. the Association would face an extended
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lawyers suggest the conclusion that it is lawful under a Rule of Reason analysis. {Section
IV.A3.d, p. 23}.
IL. FACTS

A. The SCTLA Decision

The dispute which lead to the imposition of the Decree s described in FTC v. Sunerior
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arrangement - a type of conspiracy that has been consistently analyzed as a per se violation for
mahy decades," id. at 436, fn. 19, the Court held the Association's activity as per se unlawful
under the Sherman Act.
B. The Decree
The Decree (attached in its entirety as Exhibit A) imposed by the FTC as a result of the

S

sociating andlits afficers .

to engage in collective activity for the purpose of impacting CJA pay rates.
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that such an exception could be expanded by competitors to allow unlawful activity provided that
within such action was an appeal to the government to make the proposed price lawful. SCTLA,
supra, at 427.

The Association also asserted the "Sixth Amendment defense," invoking the principles
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continuing, cooperating in or carrying out any agreement, understanding or planned common
course of action, either express or implied," if such joint action was part of an effort to "fix,
increase, stabilize or otherwise affect the level of fees . . . of court-appointed legal services."

FTC v. SCTLA, 107 F.T.C. 510 (1986), at 603-604 (emphasis added).

C. The Impact On The Market For Court-Appointed Legal Services Of The
L {rwamam-d) ooy Cad v~ A d Tl a N =50 d Nuatavianed AFSSSP VLTI TPy,

At present, the rate of pay ($50 an hour for all work) for CJA appointments is not in
controversy. However, since the fall of 1998, the Superior Court has twice engaged in an
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lawyers from participating in the market for CJA appointments.
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suspension of payments to all lawyers, collective action to protest such activity has a
procompetitive effect on the market in question.

The procompetitive effects of the Proposed Protest on the market for CJA appointments
is demonstrated by the analysis provided by Dr. James Ratliff, Senior Economist, Law and
Economics Consulting Group (the "Ratliff Oﬁinion"), attached as Exhibit C). The Ratliff
Opinion reviews the relevant facts of the present situation and observes that a CJA payment at
present has two parameters, price and time. Further, the fact that the "time of payment is chosen
at the discretion of the court," coupled with the prior suspensions of payment by the court "have

created reasonable uncertaintv amone the lawvers about when their future navments would be

B 4

delivered." Id. at Para. 21.

Dr. Ratliff thus opines that the Proposed Protest would be procompetitive because it
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D. The Threat of FTC Action Based On The Decree Prevents the Association From



The Association has been informally advised that the FTC's Bureau of Compliance considers the

Proposed Protest a violation of the Decree, and would therefore seek substantial penalties against

. THE FTC SHOULD REOPEN THE DECREE AS SOON AS PRACTICABLE

b —

SUSPENSION OF PAYMENTS IN ORDER TO SEEK A MODIFICATION OF THE
DECREE

Obviously, the Proposed Protest would involve collectiw)e action by the officers and
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The Association asks that the FTC change or interpret the Decree so as not to preclude

. the ProPosed Protest.5 Such modification is in the public interest because the Decree at present
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anticipated breach of contractual obligations by the Superior Court.

}4=

The Proposed Modification of the Decree is in the public interest because the Decfee, at
present, prevents the Association from rightfully engaging in the procompetitive activity of
exercising its right to protest the serial breaches of contracts by the Superior Court.

In considering this Petition, the FTC must weigh the reasons favoring the modiﬁcation

requested against opposing considerations. The Commission must also consider whether the



particular modification sought is appropriate to remedy the identified harm. MidCon Corp.,

supra, at 103. The FTC has granted such requests for modification in the past. See, Chevron
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réspondent's ability to compete outweighs any further need for the order); Interco, Inc., supra

(public interest supports elimination of ‘fencing in' provisions in consent decree); Pasteur
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order continue to impose significant costs and may adversely affect public health needs); Red
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Protest.®
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to price-fixing.

2. The FTC Viewed the Decree as Prohibiting Only Price-Fixing When It
was Issued

Consistent with the plain language of the Decree is language in the FTC v. SCTLA

Decision, page 9 supra, that issued the Decree, which language makes it clear that the FTC
imposed the Decree in order to prevent future price-fixing. Responding to arguments from the
Association and its officers (the "Respondents") that imposition of the Decrée was not necessary,

the FTC opined that "[tlhe entrv of an order is abpropriate to prevent the Respondents from

results or pace of the city's legislative process," and "[t]he order prohibits concerted action to

raise the fees paid by governments under programs to provide counsel to indigent criminal
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procomnetitive benefits. Moreover. case law halds that a boveott to nrotest a breach of contract
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a practice are not clear.

T iahility will be found under a "naked restraints! analvsis if there are no credible







Cable Co., 346 U.S. 656 (1961)(denial of necessary certification of product); Associated Press v.

United States, 326 U.S. 1 (1945)(denial of important sources of news); Klor's Inc. v. Broadway

Hale Stores, Inc., 359 U.S. 207 (1959). In these cases, the boycott often cut off access to a

supply facility or market necessary to enable the boycotted firm to compete. Silver, supra;

Radiant Burners, supra, and frequently the boycotting firms possessed a dominant position in the

relevant market. Silver, supra, Associated Press, supra; Fashion Originators Guild of America

Inc. v. FTC, supra.

In contrast to the above approach, the Supreme Court has also been slow to condemn

rules adopted by professional associations as unreasonable per se. See, California Dental, supra;

FTC v. Indiana Federation of Dentists, supra; Professional Engineers, supra. Moreover, it has

declined to apply_the per se rule to collective action such as that i sent case where the
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buying association of a retail office supply store. Id. at 290.

In 1978, the membership of the association voted to expel the store, which sold office
supplies at both the retail and wholesale levels. The store sued, alleging that the action
constituted a group boycott, and therefore a per se violation of Section One of the Sherman Act.
Id. at 296.

In assessing whether or not the boycott was a per se violation, the court noted the cases

cited above which limited the application of the per se rule. Further, the court required some



A plaintiff seeking application of the per se rule must present a
threshold case that the challenged activity falls into a category
likely to have predominantly anticompetitive effects. The mere

allesation of a concerted refusal to deal does not suffice because

not all concerted refusals to deal are predominantly
anticompetitive.

Id. at 298.

As with the expulsion in Northwest, the Proposed Protest would not be considered per se
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pre-existing contractual obligations, or refrain from unlawful activity. Accordingly, a court
would not find the Proposed Protest to be per se unlawful.

c. The Proposed Protest Is Not A "Naked Restraints"

e e R —————

Th.













McQuade Tours, Inc. v. Consolidated Air Tour Manual Committee, 467 F.2d 178, 187 (5th Cir.

1972) (Exclusion by committee of representatives of various airlines from tourguide of tours by

narticular taur operatar neither coercive vor exclisionary and theeefore lawfuly' Chastainv AT '
..~ - - (

& T, 401 F.Supp. 151, 160-62 (D.D.C. 1975)(Refusal to provide automatic telephone service to
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because use of such phones would interfere with the efficiency of AT & T's mobile telephone
service); Indeed, the Supreme Court has'recognized that a restraint in a limited aspect of a market

may actually enhance marketwide competition. See, Broadcast Music, Inc. v. Columbia

Broadcasting System, Inc., 441 U.S. 1, 18-23 (1979) (efficiencies of joint selling arrangement
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encouraging its members to engage in lawful and procompetitive activity, while the proposed

relief would give the Association and its members the abilitv to take lawful and procomnetifive

lawyers.. The FTC should modify or interpret the Decree to provide the Association and its

members with this ability.









BEFORE THE FEDERAL TRADE COMMISSION

Federal Trade Commission

V. Docket No C-1043-83
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1, Betty M. Ballester, do depose and say the following:

1. T am a lawyer licensed to practice in the District of Columbia.

2. Iroutinely accept CJA appointments at the Superior Court of the District of
Columbia, and have done so for over ten years.

3. In October, 2000, I became president of the Superior Court Trial Lawyers’
Association (the "Association").

4. Since I became president of the Association, I have explored the possibility of



not refuse to provide any court-appointed legal services, interfere with the operations of

the Superior Court, or discourage any person from providing court-appointed legal
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affect the level of fees of court-appointed legal services.

6. Iam also aware that the Decree prohibits any member of the Association from

may view the protests at issue as a violation of the Decree.

7. Finally, I am aware that the FTC could choose to seek civil, if not criminal,
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ECONOMICS « FINANCE Fax: (510) 653-9898
Web: www.lecg.com

Memorandum

To: Thomas Willcox

From:  Jim Ratliff

Date:  September 19, 2001

Case:  Superior Court Trial Lawyers’ Association

Re: Is the Proposed Protest an attempt to fix price?

Qualifications

1) My name is James D. Ratliff. I received a Ph.D. in economics from the University of
California— Berkeley in 1993 and a B.A. in physics and mathematics from Oberlin
College in 1979. From 1992 through 1997 I was an Assistant Professor of Economics in
the College of Business and Public Administration at the University of Arizona. I am
now a Senior Managing Economist at LECG LLC, which provides sophisticated
economic and financial analysis, expert testimony, litigation support, and strategic
management consulting to a broad range of public and private enterprises.

2) Dunng my doctoral training, my subsequent research, and my teaching to doctoral
students in economics. I specialized in advanqed micraeconomic theorv. a subfield of

economics which subsumes contract theory, ie, the economic analysis of contracts.
Much of my study of contracts has been in the particular context of principal-agent
relationships. My other field of specialization is industrial organization, the subfield of
economics most relevant to antitrust analysis.

3) During my more than three years at LECG I have specialized in antitrust analysis, both
in luigation and in administrative proceedings before the Antitrust Division of the
Department of Justice. The major portion of my litigation work has involved analysis of
allegations of price fixing in the context of Section 1 of the Sherman Act. While at
LECG, I have also prov1ded economlc mterpretatlons of the meamng and effect of

L L




¢) As a matter of law, as soon as a ]udge approves a voucher in this regard, a contract
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services.
d) The contract that exists as a matter of law does not explicitly specify in any way the
time at which the Coutt should deliver payment to the CJA lawyer.
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officials have indicated that such a suspension could happen occur in the future.

f) The present rate of pay for CJA appointments is $50 per hour for all work. This rate
of pay is not in controversy.

g) The Superior Court Trial Lawyers’ Association (the Association) is operating under
an injunctive decree (“Decree”) imposed by the Federal Trade Commission (FTC)
which restncts_efforts bv the the Association to “fix. increase. stabilize or otherwise

_:. slookabl et ce—y , f
)

h) The Association contemplates a protest (the “Proposed Protest”) of the Superior
Gourt in the event the court indefinitely suspends payments to dgA lawyem at some
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TITLE 16--COMMERCIAL PRACTICES

CHAPTER I--FEDERAL TRADE COMMISSION
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Subpart E--Requests to Reopen

Sec. 2.51 Requests to reopen.

{(a) Scope. Any person, partnership, pr corporation subject to a
Commission decision containing a rule or order which has become
effective, or an order to cease and desist which has become final, may
file with the Secretary a request that the Commission reopen the
proceedlng to consider whether the rule or order, including any
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modlfled or set a51de in whole or in part.
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satisfactory showing that changed conditions of law or fact require the
rule or order to be altered, godified or set aside, in whole or in part
or that the public interest so requires. This requirement shall not be
deemed satisfied if a request is merely conclusory or otherwise fails to
set forth by affidavit(s) specific facts demonstrating in detail the
nature of the changed conditions and the reasons why these changed
conditions or the public interest require the requested modifications of
the rule of order. Each affidavit shall set forth facts that would be
dmlSSlble 1n ev1dence and shall show that the afflant is competent to
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